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Court of Appeals of the District of Columbia 

. 

I 

i 

No. 5515. 

i 

John J. Woodward, Appellant, 

vs. 

Anacostia Bank, Anacostia, D. C. ! 

! 

_ i 

a Supreme Court of the District of Columbia. 

Equity. No. 49412. j 

i 

i 

! 

Charles Loffler, Plaintiff, j 

vs. ! 

John J. Woodward, Lawrence M. Proctor, Defendants. 

j 

United States of America, 

7 i 

District of Columbia, $s: j 

Be it remembered, That in the Supreme Court of the Dis¬ 

trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the i following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to-wit: 

1 Bill of Complaint. 

Filed February 7, 1929. 

i 

In the Supreme Court of the District of Columbia, Holding 

An Equitv Court. 

i 

Equity. No. 49412. | 

i 

| 

Charles Loffler, Plaintiff, 
vs. 

! 

John J. Woodward, Lawrence M. Proctor, Defendants. 
1—5515a 


i 
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JOHN J. WOODWARD VS. 


Answer and Cross-bill . 

Filed April 6, 1929. 

Equity. No. 49412. 

Charles Loffler, Plaintiff, 
vs. 

John J. Woodward, and Lawrence M. Proctor, Defendants. 

Answer of the Defendant, Anacostia Bank, Anacostia, D. 
C., to so Much of the Cross-bill of the Defendant John J. 
Woodward Exhibited Against It in the Above-entitled 
Cause as is Applicable to It and It is Called Upon to 
Answer, Reserving, However, All Benefit and Advantage 
of the Motion Heretofore Filed in This Cause to Dis¬ 
miss said Bill In So Far as It Pertains to It . 

Filed May 16, 1929. 

Equity. No. 49412. 

Charles Loffler, Plaintiff, 
vs. 

John J. Woodward et al., Defendants. 

2 Opinion. 

Filed May 26, 1931. 

• •••••• 

Woodward owned 45 shares in the Halloran-Judge Trust 
Company of Salt Lake City, Utah which had a value of 
about $5,000. He loaned this certificate for the purpose of 
permitting Loffler to borrow money from the bank. 


I find that the 45 shares of the common stock of the 
Halloran-Judge Trust Company registered in the name of 
Woodward were deposited with the Anacostia Bank as 
collateral security for a loan of $3,000 and as security 
for any further loan which Loffler might want to obtain 
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ANACOSTIA BANK, ANAC0ST1A, D. C. ; 

i 
i 

from the bank up to the value of the stock. A further loan 
of $1,500 was obtained. 

I find that the bank made these two loans upon the se¬ 
curity of the Halloran-Judge Trust Company stock, and 
that it has a lien upon them for the unpaid balance of the 
loan. 

• • • • * • • 

So far as it is a matter of fact I find as a matter of fact, 
and so far as it is a matter of law I find as a conclusion of 
law that the Anacostia Bank has no liability to! Woodward 
growing out of this transaction. 

! 

• • # • • • * 

The Anacostia Bank has a lien upon the 49 shares of 
the Halloran-Judge Trust Company for the amount of 
the two notes, originally for $3,000 and $1,500, with inter¬ 
est, and may sell the collateral under the terms of either 
of those notes. j 

The cross bill of Woodward against the Anacostia Bank 
will be dismissed. 

JESSE C. ADKINS, 

I Justice. 

3 Supplemental Findings of Fact, j 

j 

Filed June 9, 1931. ! 

• • * m • * j • 

The motion of defendant John J. Woodward having been 
submitted upon informal hearing the Court makes and files 
supplemental findings of fact as follows: j 

At the end of paragraph 2 add: 

I find that a letter dated February 4, 1929, was written 
to Maurice Otterback, president of the Anacostia Bank, 
by Reese Gillespie, attorney for defendant John J. Wood¬ 
ward as follows: 

“February 4, 1929. 

Mr. Maurice Otterback, 

President Anacostia Bank, 

Washington, D. C. 

Dear Mr. Otterback: j 

As one of Mr. Woodward’s counsel I should likp to relate 
to you, in part, my understanding of our conference on 

2—5515a j 

i 

i 
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JOHN J. WOODWARD VS. 


January 25tli when Mr. Woodward and myself called at 
the Bank. 

There are at present two notes in your Bank, one for 
the sum of $1500 due February 15th, 1929 and the other 
for the sum of $3,000 due March 15, 1929. These notes are 
secured by 45 shares of the common stock of the Halloran- 
Judge Trust Company which stock is registered in the 
name of Mr. Woodward. I want to protest the renewal of 
either of the above notes at the date of their maturity and 
in addition thereto no further credit is to be extended to 
either Mr. Loffler, personally, or to Charles Loffler & Co. 
upon these two notes. 

I should appreciate it if you would kA*ndly confirm for 
me the above instructions. 

With all good wishes, I am 
Yours very truly.” 

I also find that at the date of the letter defendant John J. 
Woodward was the owner of the stock and the Anacostia 
Bank so recognized him as such owner—subject to the lien 
of the Anacostia Bank thereon for the principal and inter¬ 
est owing on the money loaned bv said bank on said stock. 

Thereafter the bank renewed the loans to Loffler 
4 from time, to time until the hearing of this cause 
on March 16, 1931 and gave as the reason that the 
United States Bank Examiners did not permit the bank 
to carry overdue paper. 

June 3, 1931. 

: JESSE C. ADKINS, 

Justice . 

Motion to Have Court Enter Decree Requiring Payment , 

dec. 

Filed June 4, 1931. 

Now comes the defendant, John Judge Woodward, by 
his attorney and moves this Honorable Court, on the basis 
of the facts found by the Court in the ‘ 4 Supplemental Find¬ 
ings of Fact” filed on the third dav of June, 1931 in this 
cause, to enter a decree requiring the Anacostia Bank to 
pay to John Judge Woodward the fair market value as of 
March 15, 1929 of 45 shares of common stock of the Hallo- 
ran-Judge Trust Company of Salt Lake City, Utah together 
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with interest at 6%, and to refer the same toj the auditor 
to determine the market value of the said stopk on March 
15, 1929 and for reason therefor, states as follows: 

(1) That the Court found in its “ Supplemental Findings 
of Fact” that Woodward, through his attorney j notified the 
Anacostia Bank by letter dated February 4, 1929 that said 
bank was not to renew the notes of Charles iioffier which 

i 

were to come due on February 15, 1929 and March 15, 1929 
respectively, on the basis of security owned by j Woodward, 
namely 45 shares of the common stock of the Halloran- 
Judge Trust Company and that this notice vfas received 
promptly by Maurice Otterbach, President of; said bank, 
and that at the time of the receipt of the letter the said 
bank recognized Woodward as the owner of thp said stock 
subject only to a pledge of the said stock to secure 
5 the repayment to the Anacostia Bank of $4,500 by 
Charles Loftier, that after receiving the said commu¬ 
nication and instruction the said bank refused ajnd failed to 
comply but renewed the aforementioned notes hnd held the 
stock to secure the same. It is respectfully submitted that 
these facts which are in accord with the uncpntroverted 
testimony at the hearing of this Court constitute a conver¬ 
sion of the said stock by the Anacostia Bank on to wit 
March 15, 1929 and that the defendant Woodward is en¬ 
titled to a decree substantially in accord with the one 
praved herein. 

Arthur g. lambert; 

WALTER J. CASEY, j 
Attorneys for the Defendant 

John Judge Wpodward. 

Copy received this ninth day of June, 1931, by Harry A. 
L. Barker, attorney for Charles Loffler et al. 

HARRY A. L. BARKER, 
Per F. B. HOFFMAN. 

Copy served June 9, 1931, 2:20 p. m., by leaving copy 
at Mr. Gertman’s office. 

• i 

Let this motion be filed nunc pro tunc, or as if the same 
had been filed prior to the signing of the depree herein 
and in accordance with the rules made and provided. 

JESSE C. ADKJNS, 

Justice . 


i 
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JOHN J. WOODWARD VS. 


6 Order Denying Motion . 

Filed September 25, 1931. 

After due consideration of the “ Motion to Have Court 
Enter a Decree to Require the Defendant, Anacostia Bank, 
to pay to Defendant John J. Woodward Value of 45 shares 
of Halloran Judge Stock”, it is this 25th day of Septem¬ 
ber A. D. 1931, 

Ordered and decreed that the said motion be and the 
same is hereby denied. 

JESSE C. ADKINS, 

Justice. 


Let this order be filed nunc pro tunc, or as if the same 
had been filed prior to the signing of the decree herein and 
in accordance with the rules made and provided. 

JESSE C. ADKINS, 

Justice. 


Final Decree. 


Filed June 4, 1931. 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is, by the Court, this 
4th day of June, A. D., 1931, adjudged, ordered and de¬ 
creed that the cross-bill of the defendant John J. Wood¬ 
ward be and it is hereby dismissed insofar as it affects or 

w 

concerns the defendant, The Anacostia Bank, Anacostia, 
D. C., with costs to be taxed against the defendant John J. 
Woodward in favor of said Bank. 

JESSE C. ADKINS, 

Justice. 

7 From the foregoing Decree the defendant, John 

J. Woodward, notes an appeal to the Court of Ap¬ 
peals of the District of Columbia in open Court and on 
motion the Court fixed the cost Bond in the sum of $100 
or in lieu thereof $50 paid in cash to the Clerk of this 
Court. 


JESSE C. ADKINS. 
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Memoranda. 

June 22, 1931—Bill of Exceptions filed. 

June 25, 1931.—Bond ($100) on appeal approved and 

filed. ! 

i 

Assignment of Errors. 

Filed July 23, 1931. 

I 

i 

• • * • # * * 

i 

j 

The Court erred: 

1. In holding on the facts found by the Coi[irt that the 
Anacostia Bank has a lien upon forty-five (45) shares of 
the Halloran-Judge Trust Company’s common stock for 
the amount of the two notes originally for thr0e thousand 
($3000) and fifteen hundred ($1500) dollars with interest, 
and that the Anacostia Bank might sell the collateral under 
the terms of either of those notes. 

2. In failing to hold on the facts found by the Court 

that the Anacostia Bank is indebted to John Judge Wood¬ 
ward in a sum equivalent to the fair market value of forty- 
five (45 shares of common stock of the Haljoran-Judge 
Trust Company of Salt Lake City Utah as of March 15, 
1929. ‘ * j 

3. In denying the motion of John Judge Wood- 
8 ward to have the Court enter a decree to require 
the defendant, Anacostia Bank, to pay the defendant, 
John Judge Woodward, the value of forty-five i(45) shares 
of Halloran-Judge stock the value to be fixed hs of March 
15, 1931. ! 

4. In failing to grant the motion of the defendant and 
in failing to enter a judgment for defendant jTohn Judge 
Woodward as applied for in said motion. 

5. In not entering judgment or a decree in accord with 

the findings of fact. j 

6. In holding on the facts found that thq Anacostia 
Bank has a lien upon the forty-five (45) shares of Hallo- 
ran-Judge Trust Company stock for the unpaid balance of 
the loan to Charles Loffler. 

7. In holding on the facts found that thq Anacostia 
Bank has no liability to Woodward growing out of the 
Transaction. 


i 
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8. In passing a final order and decree dismissing the 
Cross Bill of John Judge Woodward in so far as it affects 
the Anacostia Bank and discharging them from any lia- 
bilitv in the case. 

WALTER CASEY, 

ARTHUR G. LAMBERT, 

Attorneys for Defendant. 

Copy received this 22 day of July, 1931. 

GEORGE C. GERTMAN, 

, Attorney for the Anacostia Bank. 

Memorandum. 

July 23, 1931.—Statement of Evidence submitted in open 
court before Justice Proctor to be held for Justice Adkins. 

9 Designation of Record. 

Filed July 14, 1931. 

Plaintiff having perfected an appeal herein to the Court 
of Appeals of the District of Columbia on the 25th day of 
June, A. D. 1931,! hereby requests the Clerk of the Court 
to prepare a transcript of the record on appeal, including 
therein the following papers and proceedings, namely: 

1. Memo, of the filing of the Bill of Complaint naming 
the parties to the Bill and the title of said bill which was 
filed on the 7th day of February, 1929. 

2. Memo, of Answer and cross bill filed by defendant 
Woodward on the 6th day of April, 1929 naming the par¬ 
ties thereto and the caption of said cross bill. 

3. Memo, of the answer filed on the 16th dav of May, 
1929 by the Anacostia Bank to the cross bill naming the 
parties and the caption thereof. 

4. The Findings of Fact entitled “Opinion’’ filed on the 
26th day of May, 1931 in so far as they affect the Anacostia 
Bank, the said portions being as follows: 

(1.) Begin page 3, line 5 with the word “Woodward” 
through line 9, w’ord “Bank”. 

(2.) Page 4, line 2 word “I” through word “loan” line 

12 . 
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(3.) Page 5, line 6, beginning with the word ‘ 4 so ’ ’ through 
line 9 ending with the word 4 ‘transaction”. 

(4.) Page 6, line 10, beginning with the Word “the” 
through line 16 ending with the word “dismissed”. 

5. The Supplemental Findings of Factjfiled on the 
10 9th day of June, 1931 as if the same had been filed 
on the 3rd day of June, 1931 nunc pro tunc. 

6. .Motion filed by defendant Woodward to have the 
Court enter a decree to require the defendant* Anacostia 
Bank, to pay to defendant John J. Woodward the value of 
45 shares of Halloran Judge Trust Company! stock filed 
on the 4th day of June, 1931, nunc pro tunc. 

7. Order overruling said motion filed on the 25th day of 
September 1931. 

8. Final order and Decree dismissing crossj bill in so 
far as it affects the Anacostia Bank filed June 4, 1931. 

9. Memo, of appeal noted and bond fixed at| $100.00 or 

a cash deposit of $50.00 in lieu thereof the 4th day of 
June, 1931. j 

10. Memo, of the undertaking on appeal approved the 
25th dav of June, 1931. 

V t 

11. Assignment of Errors filed the 23rd day of July, 

1931. | 

12. Memo, of Bill of Exceptions submitted on the 23rd 

day of July, 1931. j 

13. Bill of Exceptions signed and filed the 29th day of 
September, 1931. 

14. This designation of record. 

WALTER CASEY, I 

ARTHUR G. LAMBERT, 

Attorneys for Defendant 

John J. Woodward, Appellant . 

} 

Service of a copy of the foregoing designation of record 
acknowledged this 14th dav of July, 1931. ! 

GEORGE C. GERTMAN, 

Attorney for Appellee. 

i 

i 

i 


T. B. 
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Memorandum. 

October 1,1931.—Statement of Evidence signed. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 10, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 49412 in Equity, wherein 
Charles Loffler is Plaintiff and John J. Woodward and 
Lawrence M. Proctor are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

12 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 


Equity. No. 49412. 


Charles Loffler, Bond Building, Plaintiff, 

vs. 

John J. Woodward. 417 Southern Building, Defendant. 

Notice. 

George C. Gertman, Esq., American Security & Trust 
Bldg., Attorney for the Anacostia Bank, and Harry A. L. 
Barker, Woodward Building, Attorney for Charles 
Loffler: 

Please take notice that the within Statement of the Evi¬ 
dence will be called to the attention of, and submitted 
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to the Court on October 1, 1931, at ten o’clock A. M., for 
the purpose of having the same settled, approved, signed 
and sealed by the Court. 

ARTHUR G. LAMBERT, 
WALTER J. CASEY, j 

Attorneys for Defendant John J. Woodward. 

Service of the foregoing notice and copy of attached 
Statement of the Evidence acknowledged this! 29 day of 
September, A. D. 1931. 

i 

GEORGE C. GERTMAN, 

B. 

HARRY A. L. BARKER. 

I 

13 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

I 

Equity. No. 49412. j 

Charles Loffler, Bond Building, Plaintiff, 

vs. 

i 

i 

John J. Woodward, 417 Southern Building, Defendant. 

i 

Statement of the Evidence . 


Be it remembered, that this cause came on for hearing 
before the Honorable Jesse C. Adkins, an associate justice 
of — Supreme Court of the District of Columbia, on the 
16th day of March, A. D. 1931, thereupon and thereafter 
the cross-plaintiff Woodward, to maintain the issues raised 
by the cross-bill of the said Woodward againsf the Ana- 
costia Bank and the answer of the said bank to the cross¬ 
bill, testified as follows: 

That on the 18th day of June, A. D. 1928, Charles Loffler 
borrowed from the Anacostia Bank, Three Thousand Dol¬ 
lars ($3,000.00), and executed a note to the said bank in 
the amount of Three Thousand Dollars ($3,000.00). That 
on the day and year abovementioned, cross-plaintiff Wood¬ 
ward pledged with the Anacostia Bank, 45 shares of the 
stock of the Halloran Judge Trust Company of j Salt Lake 
City, Utah, which he owned, as collateral security for the 
abovementioned note made by Charles Loffler to the order 
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of the Anacostia Bank. That thereafter without his knowl¬ 
edge, the Anacostia Bank did, on the 5th day of September, 
A. D. 1928, lend an additional sum of One Thousand Five 
Hundred Dollars ($1,500.00) to Charles Loftier, taking 
Loffler’s note for One Thousand Five Hundred Dollars 
($1,500.00) in return, and that the Anacostia Bank held 

the stock of Woodward as collateral securitv on 

* 

14 this note also. That on the 4th day of February, 

A. D. 1929, cross-plaintiff Woodward through his 

attorney, Rees Gillespie, notified the Anacostia Bank that 

the notes of Charles Loffler held bv the bank and secured 

* 

bv Woodward's stock were not to be renewed on the basis 
of the abovementioned collateral when they reached matu¬ 


rity on March 15th and February 15th, A. D. 1929, respec¬ 
tively. That this notification was contained in a letter writ¬ 
ten by Rees Gillespie as attorney for Woodward to Maurice 
Otterback, President of the Anacostia Bank. 


Whereupon Rees Gillespie, an attorney at law, took the 
stand and testified as follows: 

That on February 4th, 1929, he wrote the following let¬ 
ter, as attorney for cross-plaint iff Woodward, and mailed 
the same to Maurice Otterback, President of the Anacostia 
Bank: 

“February 4, 1929. 

Mr. Maurice Otterback, 

President Anacostia Bank, 

Washington, D. C. 

Dear Mr. Otterback : 

As one of Mr. Woodward’s counsel, I should like to 

relate to you, in part, my understanding of our conference 

on Januarv 25th when Mr. Woodward and mvself called 
• •> 

at the Bank. 

There are at present two notes in your Bank, one for 
the sum of $1500.00 due February 15th, 1929, and the other 
for the sum of $3,000.00 due March 15, 1929. These notes 
are secured by 45 shares of the common stock of the Hal- 
loran-Judge Trust Company which stock is registered in 
the name of Mr. Woodward. I want to protest the renewal 
of either of the above notes at the date of their maturity 
and in addition thereto no further credit is to be extended 
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to either Mr. Loffler, personally, or to Charles Loffler & 
Company upon these two notes. I should appreci- 
15 ate it if you would kindly confirm for me the above 
instructions. 

With all good wishes, I am, 

Yours very truly.” 

Whereupon Maurice Otterback, President of the Ana- 
costia Bank took the stand on behalf of the cross-defend¬ 
ant, the Anacostia Bank and testified as follow^: 

That on February 4, 1929, and at all times since that 
date and for a long time prior thereto, he was president of 
the Anacostia Bank. That he received the letter quoted 
above, dated February 4, 1929, written by Mr. Gillespie as 
attorney for cross-plaintiff Woodward to Maurice Otter- 
back, President of the Anacostia Bank. That the Ana- 
costia Bank at all times recognized defendant Woodward 
as the owner of the 45 shares of Halloran Judge stock 
pledged to secure payment of two notes made ;by Charles 
Loffier to the bank, one in the amount of ThreU Thousand 
Dollars ($3,000.00), said note being as follows: j 


“$3,000.00 


Washington, D. C., June 


18, 1928. 


Ninety days after date, For Value Received! I promise 
to pay to The Anacostia Bank of Anacostia,; D. C., or 
order, at said Bank Three Thousand Dollars, with interest 
at 6 per cent per annum, having deposited with;said Bank, 
as collateral security for the payment of the full sum of 
principal, interests and costs due on this note, and also as 
collateral security for all other present or future demands, 
of any and all kinds, of the said Bank, against |the under¬ 
signed, due or not due, the following, to wit: 


Certificate for 45 shares of the Halloran Judge Trust 
Co. Common Stock of Salt Lake City, Utah, j 

i 

with full power and authority in said Bank to sell the 
whole or any part of said security, or any substitutes there¬ 
for, or any additions thereto, at public or private sale, at 
any time, and at option of said Bank, or its assigns, on 
the non-performance of this promise or any pairt thereof, 
or the non-payment of any other present or future de¬ 
mands of said Bank as aforesaid, and without; advertise¬ 
ment or notice to the undersigned; and upon suteh sale the 
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holder hereof may purchase all or any part of said securi¬ 
ties, discharged from any right of redemption. After de¬ 
ducting all proper costs and expenses, the residue 

16 of the proceeds of sale shall be applied to the pay¬ 
ment of this note, and of any other present or future 

demands of said Bank as aforesaid, and the undersigned 
agrees to remain liable for any deficiency then remaining. 
In case of depreciation in the market value of said securi¬ 
ties at any time pledged for this loan, a payment shall be 
made on account or additional security added, as required 
bv said bank. 

(Signed) CHARLES LOFFLER.” 

and one in the amount of One Thousand Five Hundred 
Dollars ($1,500.00). That notwithstanding this letter, the 
Anacostia Bank did, after the receipt of this letter, and 
without any further communication with Woodward, re¬ 
new the said notes of Charles Loffler and retained Wood¬ 
ward’s stock as securitv therefor and with-eld said stock 
from Woodward. Otterback testified that the reason for 
the renewal of the said notes was that the United States 
Bank Examiners would not allow the bank to carry over¬ 
due paper. 

Whereupon the cross-defendant, the Anacostia Bank, 
rested and the case was submitted and on the 26th day of 
May, A. D. 1931, the following findings of fact relative to 
the controversy between the cross-plaintiff Woodward and 
the cross-defendant Anacostia Bank were filed: 

“(2) I find that the 45 shares of the common stock of 
the Halloran Judge Trust Company registered in the name 
of Woodward were deposited with the Anacostia Bank as 
collateral security for a loan of $3,000.00 and as security 
for anv further loan which Loffler might want to obtain 
from the bank up to the value of the stock. A further loan 
of $1500.00 was obtained. 

I find that the bank made these two loans upon the secu¬ 
rity of the Halloran Judge Trust Company stock, and that 
it has a lien upon them for the unpaid balance of the loan.” 

17 “Findings & Conclusions. 

(2) The Anacostia Bank has a lien upon the 45 shares 
of the Halloran Judge Trust Company for the amount of 
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the two notes originally for $3,000.00 and $1500.00 with 
interest and may sell the collateral under the terms of 
either of these notes. 

The cross bill of Woodward against the Anacostia Bank 
will be dismissed. 


May 26, 1931. 


JESSE C. ADKtNS, 

Justice.” 


Thereafter on the 29th day of May, A. D. 1931, the cross¬ 
plaint iff Woodward filed a request for an amendment of 
the findings of fact, and on June 3, 1931, the following 
supplemental findings of fact were filed. 

“Supplemental Findings of Fact, j 


The motion of defendant John J. Woodward having 
been submitted upon informal hearing the Court makes 
and files supplemental findings of fact as folloWs: 

At the end of Paragraph 2 add: 

I find that a letter dated February 4, 1929, Was written 
to Maurice Otterback, president of the Anacostia Bank, 
by Rees Gillespie, attorney for defendant John; J. Wood¬ 
ward as follows: j 

“February 14, 1929. 

Mr. Maurice Otterback, I 

President Anacostia Bank, 

Washington, D. C. 

i 

i 

Dear Mr. Otterback : 

As one of Mr. Woodward’s counsel I should like to 
relate to you, in part, my understanding of our conference 
on January 25th when Mr. Woodward and myself called 
at the Bank. 

There are at present two notes in your Bank, one for 
the sum of $1500 due February 15th, 1929, and; the other 
for the sum of $3,000.00 due March 15, 1929. These 
18 notes are secured by 45 shares of the common stock 
of the Halloran-Judge Trust Company which stock 
is registered in the name of Mr. Woodward. jl want to 
protest the renewal of either of the above notes at the date 
of their maturity and in addition thereto no further credit 
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is to be extended to either Mr. Loffler, personally, or to 
Charles Loffler & Co. upon these two notes. 

I should appreciate it if you would kindly confirm for 
me the above instructions. 

With all good wishes, I am, 

Yours very truly.” 

I also find that at the date of the letter defendant John 
J. Woodward was the owner of the stock and the Ana- 
cost ia Bank so recognized him as such owner—subject to 
the lien of the Anacostia Bank thereon for the principal 
and interest owing on the monev loaned bv said bank on 
said stock. Thereafter the bank renewed the loans to 
Loffler from time to time until the hearing of this cause 
on March 16, 1931, and gave as the reason that the United 
States Bank Examiners did not permit the bank to carry 
overdue paper. 

June 3, 1931. 

JESSE C. ADKINS, 

Justice. 9 ’ 

On the 3rd day of June, A. D. 1931, cross-plaintiff Wood¬ 
ward filed a motion to have the Court enter a decree to re¬ 
quire the defendant, the Anacostia Bank, to pay to cross¬ 
plaintiff John J. Woodward, the fair market value of 45 
shares of Halloran-Judge stock as of March 15, 1929, on 
the basis of the above “Findings of Fact” and “Supple¬ 
mental Findings of Fact” and objected to the conclusion 
of law therein contained. This motion was overruled on 
the 3rd day of June, A. D. 1931, and an exception duly 
noted by the cross-plaintiff Woodward. 

On the 3rd day of June, A. D. 1931, a decree was issued 
by the Court dismissing the cross-plaintiff Wood- 
19 ward’s action against the cross-defendant, the Ana¬ 
costia Bank, to which order the cross-plaintiff Wood¬ 
ward noted an exception. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the cross-plaintiff and therefore, and as all of said ex¬ 
ceptions were duly noted and allowed as aforesaid and 
duly entered upon the minutes of the Court and because 
the matters and things hereinbefore recited are not mat¬ 
ters of record, in order to make the same a part of the 
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record herein which is hereby ordered so that fche cross¬ 
plaintiff may have his case reviewed on appeal, the cross¬ 
plaintiff, by his attorneys, moves the Court to | sign and 
seal this, his Statement of the Evidence, to have: the same 
force and effect as if each and everyone of said Exceptions 
had been separately signed and sealed, which paotion is 
granted by the Court; and thereupon the cross-plaintiff 
tenders this, his Statement of the Evidence and requests 
the Court to sign and seal the same, which is accordingly 
done now for then this 1st day of October, A. D' 1931. 


JESSE C. ADKINS, 

Justice. 

ARTHUR G. LAMBERT, 

WALTER J. CASEY, j 

Attorneys for Cross-plaintiff John J. Woqdward. 


Attorney for the Anacostia Bank. 

5 

Attorney for Charles Loffler. 

i 

! 

Endorsed on cover: district of Columbia Supreme 
Court. No. 5515. John J. Woodward, appellant,; vs. Ana¬ 
costia Bank, Anacostia, D. C. Court of Appeals!, District 
of Columbia. Filed Oct. 9, 1931. Henry W. Hodges, Clerk. 
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No. 5515 

; 

JOHN J. WOODWARD, APPELLANT, 

vs. 

ANACOSTIA BANK, ANACOSTIA, D.j C. 


FILED FEBRUARY 17, 1982. 


Bill of Complaint. 

l 

Filed February 7, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 49412. j 

i 

! 

Charles Loffler, Plaintiff, 

i 

vs. 

John J. Woodward, Lawrence M. Proctor, Defendants. 

To the Supreme Court of the District of Columbia, holding 
an equity court: 

The plaintiff, Charles Loffler represents to thb Court as 
follows: 

1. The plaintiff, Charles Loffler, is a citizen of the United 
States and a resident of the District of Columbia, and 
brings this suit in his own right. 
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2. The defendant, John J. Woodward, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his own right as hereinafter stated. 

3. The defendant, Lawrence M. Proctor, is a citizen of 
the United States and a resident of the District of Colum¬ 
bia and is sued in his own right as hereinafter stated. 

4. That heretofore in the month of December, 1926, and 
for many years prior thereto the plaintiff trading as 
Charles Loffler and Company had been and was in the 
building and construction business, making a specialty in 
that part of the building and construction business, known 
as reinforced concrete, concrete and excavation work and 
other work incidental thereto, and plaintiff has ever since 
and now is in the business aforesaid. 

5. That between the months of April and December, 
1926, defendant, John J. Woodward, sought out the 
plaintiff many times seeking employment, that plain¬ 
tiff in the month of December, 1926, agreed to em¬ 
ploy the defendant, John J. Woodward, and John J. Wood¬ 
ward accepted employment by plaintiff upon the following 
terms and conditions, to wit; that the said John J. Wood¬ 
ward was to devote all his time to the business aforesaid 
of the plaintiff, take charge of his office, keep the books and 
accounts and to use his best efforts in promoting the wel¬ 
fare and business aforesaid of plaintiff and in consideration 
of his. Woodward’s, services, plaintiff agreed to give the 
said Woodward an amount of money equal to that he, plain¬ 
tiff, Loffler. drew out of the business: That said Woodward 
entered upon his duties aforesaid and thereafter each week 
as the pay roll was made up and the men paid off, said 
defendant. Woodward, received the same amount of money 
that plaintiff received, the weekly amount received by de¬ 
fendant, Woodward, and plaintiff, Loffler, would vary in 
accordance with the monev on hand. 

m/ 

6. That plaintiff believing in and relying upon the in¬ 
tegrity, honesty and good faith of defendant, Woodward, 
paid little or no attention to the office, books, or accounts 
and the said Woodward from December 1926 to January 
8th, 1929, was the confidential agent and office manager for 
plaintiff and as such collected various large sums of money 
on account of work done by the plaintiff from various per¬ 
sons, firms and corporations until as hereinafter stated. 


o 
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7. That heretofore, on to wit, the 14th day of| December, 
192S, the plaintiff was without sufficient funds!to pay off 
and inquired of said Woodward the reason thefefor. The 
said Woodward falsely and fraudulently represented to 
plaintiff with intent to deceive plaintiff, well knowing the 
same to be false, that certain payment due and owing for 
work done was held up waiting for the Architect to pass 
tlie same, but the same would be paid within a few 
days, that he, Woodward, would send plaintiff a man 
who would lend plaintiff the money, and a short time 
thereafter defendant, Lawrence M. Proctor, came to plain¬ 
tiff’s office while plaintiff was out and left word that said 
Woodward had told him, Proctor, plaintiff wanted to bor¬ 
row $755.70 and he, Proctor, would lend plaintiff |the money, 
and left a form of note for plaintiff to sign to secure the 
repayment of the money; on the same day said defendant, 
Proctor, returned to plaintiff’s office and told plaintiff he 
had the monev. Proctor said in security for said loan he 
wanted a note like the form note he had left, a check dated 
five days ahead and an order on Andrew Murraf: Plaintiff 
signed a note, “Washington, D. C. December 14,|1928, Five 
days after date I promise to pay to the order of Lawrence 
M. Proctor, Seven Hundred fifty-five and 70/100 Dollars, 
at the office of Lawrence M. Proctor, 737 15th Street, N. W., 
Value received with interest at 6% per cent peranjnum. This 
note becomes void upon the cashing of check #1009 dated 
Dec. 19,1928, made payable to the order of Lawrence M. Proc¬ 
tor”, and the plaintiff signed a check, “#1009, lAnacostia, 
D. C., Dec. 19, 1928, Pay to the order of Lawrence M. 
Proctor, $755.70, Seven Hundred Fifty-five afid 70/100 
Dollars, To The Anacostia Bank, Anacostia, ij. C.” and 
signed an order addressed to Andrew Murray, dated, “Dec. 
14, 1928, to pay to the order of Lawrence M. Pfoctor, the 
sum of Four Hundred Ninety-nine Dollars ($499.00) the 
said sum to — applied to price for work on Aspiihvall Resi¬ 
dence:” Plaintiff gave to said Proctor the note,| check and 
order mentioned aforesaid, Proctor put them in his pocket 
and handed plaintiff a check and left; The check Proctor 
gave to plaintiff was for $755.70, signed by Latimer and 
Maloney. Plaintiff avers the said check for $755.70 signed 
by Latimer and Maloney was collected by said John J. 
Woodward from Latimer and Maloney in payment for work 
done by plaintiff for Latimer and Maloney, andjthe plain- 
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tiff received nothing of value from said Proctor for 
the, his, plaintiff’s note, check and order aforesaid: 
Plaintiff avers that his check for $755.70, note for $755.70 
and order for $499.00 aforesaid, were fraudulently pro- 
curred from him by the aforesaid deceitful, false and fraud¬ 
ulent misrepresentations, and the said Woodward and Proc¬ 
tor well knew the same to be false and fraudulent, and that 
the said deceitful, false and fraudulent misrepresentations 
were so made with the intent to deceive and defraud plain¬ 
tiff: That plaintiff upon the discovery of the fraud afore¬ 
said perpetrated upon him by the said Woodward and Proc¬ 
tor demanded the return to him of the check for $755.70, 
his note for $755.70 and his order for $755.70, but notwith¬ 
standing the fraud so perpetrated upon him as aforesaid 
and his demand for the return to him of the said note, 
check and order, the same have not been returned. 

8. That on to wit a few days prior to January 7th 1929, 
defendant, Woodward, falsely and fraudulently misrepre¬ 
sented to plaintiff that he wanted a check to pay one of 
plaintiff’s employees, stating he did not know at that time 
the amount owing to the employee; plaintiff gave said 
Woodward a check signed in blank on the Anacostia Bank, 
as he had done many times before, believing in and having 
the utmost confidence in said Woodward’s integrity and 
honesty. That said defendant, Woodward, or someone at 
his direction, without plaintiff’s knowledge or consent, filled 
in the said check over plaintiff’s signature, “January 7, 
1929, pay to the order of Lawrence M. Proctor, $2000.00, 
Two Thousand 00/100 Dollars,” and said Proctor deposited 
said check and got the money therefor. Plaintiff’s atten¬ 
tion was called to the said check by his bank informing 
him that he, plaintiff, had overdrawn his account and ex¬ 
hibited to plaintiff the $2000.00 check aforesaid, where¬ 
upon plaintiff made demand upon the said Proctor to 
return to him, plaintiff, said $2000.00, and the same 
day plaintiff’s bank advised him $2,000.00 had been 
deposited to his, plaintiff’s, credit and the said check of 
$2000.00 returned to Proctor’s bank. Plaintiff avers that 
the said Woodward made the said false and fraudulent mis¬ 
representation, well knowing the same to be false, with the 
intent to deceive and defraud plaintiff; That plaintiff has 
made demand upon said Proctor to return to plaintiff the 
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check for $2000.00 aforesaid, but the said Procto^: has failed 
and refused to return said check. 

9. That upon the discovery of the frauds perpetrated 
upon him aforesaid by said Woodward and Proctor, plain¬ 
tiff went to his office to check over his books and files and 
avers that said Woodward had removed all I the books, 
papers and files from his office that had any bearing in, on 
or to his aforesaid business, that demand was immediately 
made upon Woodward’s attorney for return of same, who 
turned over a book purporting to be a ledger and some 
papers; upon examining the same, it was discovered all 
papers which would give plaintiff any information con¬ 
cerning his business had been removed therefrom and that 
the book purporting to be a ledger had many sheets missing 
therefrom, and no entries therein of charges gnd credits 
for over six months. Plaintiff on to wit the 11th day of 
January, 1929, told said Woodward he was through with 
him, to keep out of his office and demanded and received 
from said Woodward the key to the files. 

10. That on to wit January 22, 1929, an attorney repre¬ 
senting a finance company demanded from plaintiff his, 
plaintiff’s. Whippet Automobile; upon investigation plain¬ 
tiff learned defendant, Woodward, had told the finance com¬ 
pany’s attorney that he, Woodward, had sold the Whippet 
Automobile, the purchaser had not paid him, tlijat plaintiff 
had it and to repossess the said Whippet Automobile. 
Plaintiff avers the true facts about said Whippet Auto¬ 
mobile to be as follows: On to wit the 25th dav of 

l * 

February, 1928, plaintiff went to Sterrett and Flem¬ 
ings to purchase a Whippet Automobile, shid Wood¬ 
ward was with plaintiff, plaintiff avers he gavk his check 
for $203.00 as down payment for said Whippet Automo¬ 
bile and said Woodward told plaintiff to go on,I he, Wood¬ 
ward would take care of the details; plaintiff learned since 
demand was made upon him for said Whippet Automobile 
by the finance company’s attorney that said [Woodward 
had the bill of sale for said Whippet Automobile which he, 
plaintiff, had purchased as aforesaid, made out in his, 
Woodward’s, name; upon discovery of the above plaintiff 
demanded of Woodward that he, Woodward, conjvey title to 
said Whippet Automobile to plaintiff, which said Wood¬ 
ward has failed and refused to do; Plaintiff av^rs that he 
has paid the full purchase price for said Whippet Automo- 
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defendant, Lawrence M. Proctor, commanding them and 
each of them to appear and answer the exigencies of this 
Bill of Complaint. 

2. That an order be passed herein restraining and en¬ 
joining defendant. John J. Woodward, from interfering- 
in the business of Charles Loffler trading as Charles 
Loffler and Company, and enjoining the said defendant, 
John J. Woodward, from using the name of Charles Loffler 
and Company and, or signing the name of Charles Loffler 
Company pendente lite, and upon final hearing a decree be 
passed by this Honorable Court enjoining the defendant, 
John J. Woodward, permanently from interfering with the 
business of Charles Loffler trading as Charles Loffler and 
Company and, or using the name of Charles Loffler and 
Company and, or signing the name of Charles Loffler and 
Company. 

3. That the defendant, John J. Woodward, by order of 
this Honorable Court be commanded to convev to Charles 
Loffler a clear title to the Whippet Automobile purchased 
by said Loffler from Sterrett and Fleming, described in 
paragraph ten of this Hill of Complaint and or in the alter¬ 
native, that a decree be passed declaring the said John J. 
Woodward holds title to said Whippet Automobile as Trus¬ 
tee for Charles Loffler. 

4. That an order be passed herein restraining and enjoin¬ 
ing the defendant, Lawrence M. Proctor, from negotiating 
or presenting for payment pendente lite the note dated 
I >eeoiiiber 14, 1928, the check dated December 19th, 1928, the 
check dated January 7, 1929, the order on Andrew Murray 
dated December 14th, 1928, all drawn to the order of 
Lawrence M. Proctor and being fully described in para¬ 
graphs = 7 and 8 of this Bill of Complaint, and upon final 
hearing a decree be passed by this Honorable Court com¬ 
manding the said Lawrence M. Proctor to turn the note, 
checks and order aforesaid over to plaintiff, Charles Loffler, 
and or in the alternative to award plaintiff, Charles Loffler, 
such damages as he, plaintiff, may have suffered by reason 
of any act of said Lawrence M. Proctor in connection with 
the note, the checks, the order aforesaid. 


f). That the defendant, John J. Woodward, produce 
all books of account, contracts and papers having any bear¬ 
ing on the matters .contained in this Bill of Complaint and 
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collected by him and for all monies paid to him fey the plain¬ 
tiff and for all monies received by him or paid to others by 


reason of checks filled in over the signature 


of Charles 
filled in by 


Loftier bv the said defendant Woodward or 
♦ 

some person at his, Woodward’s, direction. 

6. That an order be passed herein referring this cause 
to the Auditor for the Supreme Court of thej District of 
Columbia to state the account between the plaintiff and 
defendant, John J. Woodward, and report hiS finding to 
the' Court. 

7. That the plaintiff Charles Loftier be awarded a decree, 
judgment as at Law against the defendant, Joljn J. Wood¬ 
ward, for such sum of money as may be founjd to be due 
and owing by the said defendant, John J. Woodward, to 
the plaintiff Charles Loftier. 

And for such other and further relief as to the Court may 
seem just and proper. 


CHARLES LOFFLER. 


HARRY A. L. BARKER, 

Attorney for Plaint iff. 


District of Columbia, ss: 

7 i 

; 

Charles Loftier, being first duly sworn on oaith, deposes 
and says that he has read the foregoing Bill of Complaint 
by him subscribed and knows the contents thereof; that 
the matters and things therein stated of his personal knowl¬ 
edge are true, and those stated upon information and belief 
he verily believes to be true. 

CHARLES LQFFLER. 

Subscribed and sworn to before me this 5th day of 
February, 1929. 

[seal.] F. B. HOFF4AN, 

Notary Public, D. C. 


i 

j 

i 
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In the Supreme Court of the District of Columbia. 

Equity. No. 49412. 

Charles Loffler, Bond Building, Plaintiff, 

vs. 

John J. Woodward, 417 Southern Building, and Lawrence 
M. Proctor, 737 15th St. N. W., Defendants. 

Ansiver and Cross-bill. 

Filed April 6, 1929. 

To the Honorable Justice holding the above said court: 

Now comes the defendant, John J. Woodward, and for 
answer to plaintiff's bill herein says: 

1, 2 and 3. He admits. 

4. He denies that plaintiff ever made a business of ex¬ 
cavation work as referred to in his bill and hereinafter 
described. He admits that plaintiff was and now is in con¬ 
crete construction building business, but avers that since, 
to wit, the 8th day of July, 1926, until to wit the 1st day 
of November, 1928, said plaintiff trading as Charles Lof¬ 
fler and Company was at all times, and entirely, engaged 
therein jointly and as an equal co-partner with this de¬ 
fendant, John J. Woodward. 

5. He denies this paragraph in toto, and says the true 
facts are: In April, 1926, and for a number of months 
prior thereto, defendant Woodward had offices at 417 
Southern Building and a number of contracts and offers 
of contracts for excavation and concrete building jobs; 
that said Woodward was then twenty-three (23) years of 
age and not long out of school where he had gained instruc¬ 
tion along engineering and construction lines, and he then 
and there had certain connections which enabled him to ob¬ 
tain and finance excavation, building and construction 
jobs; that plaintiff then had space and phone listing in an 
office in the Bond Building and represented and held him¬ 
self out to said Woodward as being extensively equipped 
for performance of large concrete construction jobs, which 
business he was following exclusively, when as a matter of 
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fact, but then unknown to defendant Woodward, said plain¬ 
tiff actually was equipped for and did, from time to time, 
perform some small two or three man jobs on which he 
worked himself; that plaintiff, sometime during the month 
of April, informed defendant Woodward that he was short 
of work, shortly following which said defendant turned 
over to him certain contracts which had been procured by 
him, Woodward, with the understanding that |said Wood¬ 
ward would receive one-half of the net profits from said 
contracts; that on, to wit, the 8th day of duly, 1926, the 
plaintiff proposed to defendant Woodward that they go 
into the concrete construction business together, and then 
represented to said defendant that lie, plaintiff, had had 
thirty (30) years practical experience in the concrete con¬ 
struction business, and that with defendant Woodward’s 
connections for procuring contracts and financial backing, 
coupled with his engineering education and training and 
ability to make accurate and scientific estimates and draw 
proper specifications, they could together obtain and han¬ 
dle large jobs and make big money; and plaintiff then and 
there falsely and fraudulently represented to defendant 
Woodward, with intent to deceive said defendant, that he, 
(diaries Loffler, was able to add strong financial assistance 
to the conduct of such a said concrete construction busi¬ 
ness and that lie then had a large amount of equipment, 
property, etc*., for the carrying on of such a sgid business 
which lie then and there listed in the form of a written 
statement which showed the value of said property to be, 
to wit, thirty-four thousand three hundred fifty-six dollars 
($34,356); that said plaintiff knew the aforesaid represen¬ 
tations and financial statement were false, but defendant 
Woodward, not having theretofore investigated the finan¬ 
cial or business standing of plaintiff, relied uppn said rep¬ 
resentations and the said financial statement apd then and 
there entered into business as an equal co-pgrtner with 
the said Charles Loffler in the concrete construction busi¬ 
ness, which said business they then and then* agreed would 
be carried on under the firm name and stvlelof Charles 

• i 

Loffler and Company, and defendant Woodward immedi¬ 
ately thereafter incurred large personal indebtednesses for 
the benefit of the said Charles Loffler and Comipanv which 
he. Woodward, would not otherwise have done!but for the 
aforesaid representations and the financial statement of 


i 
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the said plaintiff; that after entering into and making the 
agreement aforesaid on, to wit, the 8th day of July, 1926, 
aforesaid, plaintiff and said defendant trading and doing 
business as equal co-partners under the firm name and style 
of Charles Loffler and Company, by express agreement be¬ 
tween them continued using both of their former offices, 
that is to say, the office in the Bond Building and the offices 
at 417 Southern Building, and began doing business and 
sharing jointly and equally in the charges, expenses and 
profits and losses of all of the contracts and jobs of con¬ 
crete construction work sought and undertaken by them; 
that defendant Woodward thereafter received offers for 
steam shovel excavation work which plaintiff refused to 
enter into or assume any personal responsibility with re¬ 
gard thereto; anc;l the joint business of plaintiff and said 
defendant, trading as Charles Loftier and Company, as 
aforesaid, was, therefore, at all times, exclusive of steam 
shovel excavation work, which defendant Woodward on 
occasions, with full knowledge and approval of plaintiff 
undertook and performed upon his, Woodwards, own per¬ 
sonal responsibilitv as is hereinafter more fullv shown. 
This aforesaid joint business enterprise, the aforesaid 
Charles Loftier and Company, was thereafter on, to wit, 
the first dav of December, 19*26, bv mutual agreement be- 
tween plaintiff and defendant Woodward removed to the 
offices at 417 Southern Building exclusively, and it was 
then further agreed by and between said parties that all 
business correspondence, accounts and transactions per¬ 
taining to said business would be handled at and through 
the said Southern Building offices, and the said office at the 
Bond Building was then entirely abandoned by them. At 
this time, to wit, the first day of December. 1926, defendant 
Woodward turned into the said joint business, assets which 
included cash, accounts receivable, contracts and tools and 
equipment of a total value of, to wit, two thousand five 
hundred dollars ($2,500) and said defendant was then 
given to understand, by plaintiff Loffier, that he, Loffier, 
had turned over to said business all of his aforesaid con¬ 
crete construction business, tools, implements, contracts, 
etc., of the value of, to wit, thirty-four thousand three hun¬ 
dred fifty-six dollars ($34,356), as aforesaid; but as a mat¬ 
ter of fact, and as defendant Woodward has since ascer¬ 
tained, plaintiff then actually possessed, and turned over 



to said joint business, assets, including tools and equipment 
and contracts, etc., which were of a total value of, to wit, 
seven hundred dollars ($700). Defendant Woodward fur¬ 
ther says that from the 8th day of July, 1926, to, to wit, the 
1st day of November, 1928, plaintiff, Charles Loftier, and 
defendant, John J. Woodward, and both of them, held 
themselves out to the world as co-partners in ^he concrete 
construction business, traded as such, sued, mid in turn 
were sued, as such, and were generally recognized in their 
prosecution of said business as equal co-partners trading 
under the firm name and style of Charles Lofflqr and Com¬ 
pany. During all of this aforesaid time, with the acquies¬ 
cence of defendant Woodward, the joint bank funds of the 


plaintiff, Charles Loffler, and defendant, John J. Wood¬ 
ward, trading as (diaries Loffler and Company, carrying 
all of the banking transactions of said Charles|Loffler and 
Company, were kept in the Anacostia Bank, and were then 
subject to withdrawal by the order of checks signed by 
Charles Loffler alone. About November 1st, 1$2S, by oral 
notice served upon plaintiff, Charles Loffler, by defendant, 
John J. 'Woodward, and by mutual agreement jand under¬ 
standing between them, the joint and partnership business 
between them became and was dissolved, except for the 
completion of work then under way and incomplete and 
pending a settlement of accounts between them;; and pend¬ 
ing the winding up of their said business they continued to 
occupy the same offices at 417 Southern Building together 
jointly as before. 

6. He denies, excepting that said defendant did receive 
and receipt for monies, all of which were properly applied 
and accounted for bv him. 

7. Defendant, John J. Woodward, says that the true 
facts were: Plaintiff complained to him of beihg short of 
funds, but said plaintiff had within the knowledge of this 
defendant already drawn approximately two thousand nine 
hundred dollars ($2,900) from their joint funds of which 
amount, as this defendant then believed, two thousand 
($2,000) was due and net to him, defendant Woodward, 
personally; that said defendant was called out of the city 
of Washington on short notice and decided J;o advance 
plaintiff the funds he stated that he needed and so got de¬ 
fendant Lawrence M. Proctor, to deliver this cfreck to de¬ 
fendant with instructions to said Proctor to get a proper 
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receipt for it and make some arrangement whereby the 
amount of said check would be returned to said Proctor 
for appliance to another account between said Proctor and 
defendant Woodward, which was in no wise connected with 
the business of the said Charles Loffler and Company; that 
the check in question for seven hundred fifty-five dollars 
and seventy cents ($755.70) was due him from the makers 
thereof on his personal account with them and for work 
engaged and performed by defendant Woodward since his 
dissolution of partnership with plaintiff, and concerning 
which plaintiff had no personal responsibility whatever; 
and the proceedsi from said check are yet, among other 
items hereinafter set out, .justly due and owing from plain¬ 
tiff to defendant Woodward on his account. The negotia¬ 
tions between defendant Proctor and plaintiff as described 
in plaintiff’s bill are without this defendant’s knowledge 
but, upon information, he believes them to be true. All of 
the balance of said paragraph inconsistent with the fore¬ 
going, he expressly denies. 

8. He denies in toto, excepting as shown by the follow¬ 
ing, which he represents to be the true facts: Plaintiff 
had been behind in his payments of distributive shares of 
proceeds from collections from contracts to this defendant 
for many months prior to January 7, 1929, in a total 
amount at that time ascertained bv this defendant to be 
in excess of two thousand dollars ($2,000) and plaintiff 
had given this defendant signed checks with amounts and 
payee left blank, and it had, before said date, been dis¬ 
cussed and expressly understood and agreed between plain¬ 
tiff and this defendant that defendant Woodward should 
have the next proceeds from the payments on contracts of 
the Charles Loffler and Company to that amount, two thou¬ 
sand dollars ($2,000). And this defendant, being desirous 
of collecting this aforesaid sum and applying same to a 
personal account between him and defendant Proctor, made 
one of the aforesaid signed checks payable to defendant 
Proctor with instructions for its collection. And this de¬ 
fendant is reliably: informed and believes, and upon such 
information and belief avers, that the Anacostia Bank, 
after paying the face of said check to defendant Proctor 
and stamping said check “cancelled”, thereafter, by its 
officers, agents or employees, together with plaintiff Loffler, 
falsely and fraudulently represented to said defendant 
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Proctor and to officials of the bank whereat said Proctor 
dealt and had deposited the two thousand dollars ($2,000) 
represented by said check, knowing said representations to 
be false, with intent to deprive defendants, Woodward and 
Proctor, of the benefit of said money, that the said check 
had never been delivered to any one by plaintiff Loffier, 
but, on the other hand, had been obtained from him by trick 
or theft, and they then, upon being informed by defendant 
Proctor of the manner by which it had come to his hand, 
represented to him and to the officers of his said bank that 
defendant John J. Woodward, was a person unknown to 
them, and on the strength of the aforesaid representations 
on, to wit, the 7th day of January, 1929, induced said Proc¬ 
tor to return the said two thousand dollars ($2,000) to the 
said Anacostia Bank, and its application there, is now un¬ 
known to this defendant, and the officers, agebts and em¬ 
ployees of the said Anacostia Bank refused, and yet re¬ 
fuse, to disclose the facts concerning their application of 
said money when demanded so to do by this djefendant. 

9. He denies, and says that the true facts are: On, to 
wit, the lltli day of January, 1929, plaintiff and this de¬ 
fendant were at the offices of an attorney engaged by plain¬ 
tiff whereat they had dispute concerning settlement of their 
aforesaid joint business, and this defendant was then and 
there advised by plaintiff and his said attorney that he, 
defendant Woodward, would be personally responsible for 
the completion of jobs jointly undertaken by them and then 
under way but incomplete; that this defendant immediately 
thereafter engaged an attorney in the Southern Building 
who advised him to get all of the records pertaining to the 
said business, and he, this defendant, thereupon did take 
from the files to said attorney’s office all of jhe records 
pertaining to the aforesaid unfinished jobs, but] no others; 
that the plaintiff himself thereafter took from] the offices, 
417 Southern Building, all of the balance of tjie records, 
including all books and memoranda in the desks and else¬ 
where thereabouts, and removed the file cabinet. Later, 
this defendant was informed and believes, anc^, therefore 
states, that his said attorney turned over to plaintiff’s said 
attornev all of the said records which said defendant had 
removed as aforesaid. And defendant, John J. Woodward, 
further savs that all of the check books covering the 
Charles Loffier and Company accounts with the aforesaid 
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Anacostia Bank, ( which had noted stubs, were taken into 
possession of plaintiff. Further, that all of the cancelled 
checks of the business, the said Charles Loffler and Com¬ 
pany, put through the Anacostia Bank, under the name of 
Charles Loffler, by his, Loffler % sole signature, during the 
entire course of the said Charles Loffler and Company’s 
dealing with the said Anacostia Bank, were returned to 
the plaintiff himself direct and that they have in no in¬ 
stance been offered for the inspection of this defendant. 

10. He denies ,that there was any fraud or breach of 
faith with respect to the purchase of said Whippet Auto¬ 
mobile. but he says that he went with plaintiff to the dealer 
when plaintiff wanted to order said automobile but that 
said plaintiff then had no funds and then and there re¬ 
quested that this defendant advance same for a deposit, 
which this defendant did from his own pocket in the 
amount of forty dollars ($40); that thereafter they re¬ 
turned together to complete the purchase, when plaintiff 
refused to sign notes and the conditional bill of sale de¬ 
manded by said dealer for completion of the purchase; and 
in order to avoid serious controversy about refund of the 
said forty dollars ($40) deposit, defendant signed said 
notes and a certain conditional sales agreement, and the 
said dealer, therefore, made title to said car in the name 
of this defendant, and the plaintiff then gave a check for 
the balance of the down payment which was two hundred 
one dollars and twenty-five cents ($201.25), which check 
was drawn upon the funds of the said Charles Loffler and 
Company in the said Anacostia Bank account, and had 
deliverv of said automobile made to him. This defendant 
denies that plaintiff has paid in full for the said automo¬ 
bile, but says that he, this defendant, personally paid three 
delinquent installments thereon, each in amount of forty- 
two dollars and ninty-nine cents ($42.99), and that none of 
the aforesaid expenditures made by him have been repaid 
or accounted for by plaintiff to him. He further says that 
he is willing and ready to make a proper title of said auto¬ 
mobile to plaintiff upon a full and just settlement of the 
accounts between ,them herein shown and submitted to 
the court for determination. 

11. He denies all of the allegations of this paragraph, 
excepting the fact that he did collect a check for five hun¬ 
dred sixty-five dollars ($565) from Andrew Murray. He 
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says that this said payment and check was his ojwn personal 
fund and derived from steam shovel excavation work per¬ 
formed under his own personal supervision apd upon his 
own personal responsibility, the plaintiff having at all 
times refused to participate in any way with steam shovel 
operations and having at all times disclaimed all personal 
responsibility for such contracts or operations) 

12. He denies this paragraph in toto, excepting that he 
did collect the money from T. T. Taylor in the amounts 
alleged. He says that plaintiff always had full knowledge 
of his said transactions with said Taylor and that the truth 
with reference to same is: Said Tavlor’s contract called 
for steam shovel excavation work and also concrete con¬ 
struction work; that the entire job called for payment of, 
to wit, ten thousand dollars ($10,000), of whicih, the first 
two thousand dollars ($2,000) was due defendant Wood¬ 
ward for the said steam shovel excavation work, it being 
necessarily completed before the concrete construction part 
of the job was commenced, and the balance of the payments 
were payable to plaintiff and defendant jointly) and all in 
excess of the aforesaid two thousand ($2,000) has been 
noted in the accounts between plaintiff and this defendant 
in so far as this defendant was able to exercise any control 
over same. 

13. He says that plaintiff did repose confidence in the 
honesty and integrity of this defendant and did'sign many 
checks in blank and deliver same to this defendant and that 
his confidence and trust in this defendant was! not at all 
misplaced and that it has at no time been abused. He 
further represents to the court that at the tintie he com¬ 
menced operating with plaintiff as the Charles Loffler and 
Company, as aforesaid, he was gullible to practices of 
deceit and fraud upon him by plaintiff which have con¬ 
tinued from that time until the date of filing of this answer 
and that he had not become aware of the plaintiff’s true 
status and conduct toward him until, to wit, the !7th day of 
January, 1929, after which he made, and caused tio be made, 
a thorough investigation of plaintiff’s dealingsj with him. 

He emphatically denies all the balance of the allegations 
in this paragraph contained and says that all of| his trans¬ 
actions with plaintiff, in connection with the business of 
the aforesaid Charles Loffler and Company, were properly 
noted and made readily available to plaintiff at all times. 


i 

j 

i 

i 
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For further answer and cross-bill defendant John J. 
Woodward says: That on or about the first day of Febru¬ 
ary, 1928, it seemed that the business of the aforesaid 
Charles Loftier and Company was in need of funds, par¬ 
ticularly for the completion of a contract said Charles 
Loftier and Company then had with the Chevy Chase Dairy: 
whereupon this defendant procured forty-five (45) shares 
of the common stock of the Halloran-Judge Trust Com¬ 
pany, of Salt Lake City, Utah, from his mother, and put 
said stock up with the aforesaid Anacostia Bank as colla¬ 
teral security for a ninty (90) day note in the amount of 
three thousand dollars ($3,000) which was placed in the 
account of the Charles Loffler and Company at said bank, 
and subject to withdraw per the order of Charles Loffler 
alone. At this said time it was expressly agreed between 
the officials of said bank and plaintiff, Charles Loffler, and 
defendant John ; J. Woodward, that the aforesaid stock 
would not be used as collateral to any additional loans, ex¬ 
cepting upon the express approval of defendant John J. 
Woodward, after application therefor had been made to 
him: that at the time of the procuring of this said loan 
plaintiff Charles Loffler promised this defendant that he 
would pay the aforesaid note off and obtain a full release 
of the aforesaid stock with the first funds that came to 
his hands and out of the business of the said Charles Loffler 


and Company before distributing any share of said funds 
to himself personally; but said plaintiff has yet failed and 
neglected to take, up said note. This defendant is further 
informed and believes, and he, therefore, avers, that plain¬ 
tiff, Charles Loffler, after the procuring of the aforesaid 
three thousand dollar ($3,000) loan, as aforesaid, borrowed 
an additional one thousand five hundred dollars ($1,500) 
from the said Anacostia Bank: that while no notice what¬ 


ever was given to this defendant of any application to 
borrow this said additional sum, and, though this defend¬ 
ant never approved such an additional loan from the said 
bank, said plaintiff and said bank are now seeking to, and 
asserting that they do, hold the aforesaid trust company 
stock as securitv for this said additional one thousand five 


hundred dollar ($1,500) loan, and, although this defendant 
has many times demanded that plaintiff Loffler straighten 
out these matters of loans with the said bank, said Loffler 
has as yet neglected, and he now refuses, to do so, and the 
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said Anacostia Bank is at present asserting a lien against 
this said stock as security for re-payment of both of the 
aforesaid loans. 

Defendant, John J. Woodward, further states that, dur¬ 
ing the month of May, 1928, the plaintiff and!this defend¬ 
ant, trading as Charles Loffler and Company, as aforesaid, 
faced the possibility of heavy losses on contracts then un¬ 
dertaken by them, and they then also had many outstand¬ 
ing debts of large total amount owing and unpaid. At this 
time plaintiff importuned this defendant to |join him in 
making secret transfers and conveyances of; all of their 
joint property and assets in this District and to assume 
the role of insolvents and abandon their said contracts, 
whereby, as he thought and planned, they migld hinder and 
defeat the claims of their just creditors and at the same 
time save themselves as whole. This idea and plan, de¬ 
fendant Woodward flatly rejected. However, he has 
learned since his break with plaintiff that said plaintiff 
did proceed with his aforesaid ideas about secretly and 
fraudulently transferring property then in his own name 
and right, and in this respect he avers that! plaintiff in 
furtherance of his aforesaid plan transferred and conveyed 
by deed real property owned and held by hint in his own 
right, and, also, jointly with his wife, Emilie j Loffler, and 
on, to wit, the 3rd day of July, 1928, caused same, without 
any consideration therefor, to be given title of record in 
the sole name of his wife, Emilie Loffler. The interest of 
plaintiff, Charles Loffler, at that time in the said real prop¬ 
erty so fraudulently transferred and conveyed \vas and now 
is of the value of, to wit, fourteen thousand dollars ($14,- 
000). The forms of said transfers and conveyances, falsely 
and fraudulently citing consideration paid therefor, never¬ 
theless give accurate description of same. Certified copies 
thereof are annexed hereto marked defendant Woodward’s 
exhibits No. 1, 2 and 3 respectively and are prayed to be 
read as a part hereof. Defendant John W. j Woodward, 
further says that, after December, 1926, thie aforesaid 
Charles Loffler and Company, out of the profits and assets 
of said company, purchased and acquired a large amount 
of equipment for the prosecution of their said cpncrete con¬ 
struction business; that on, to wit, the first day of January, 
1929, said equipment so purchased and acquired, together 
with all of the original equipment put into the j business by 
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the said plaintiff and said defendant consisted of, to wit; 
three trucks, three concrete mixers, one hoist, four hundred 
props, six Georgia buggies, one hoist tower, thirty wheel¬ 
barrows, forty-five picks, twenty-five shovels, twenty 
column clamps, five chests of tools, twenty tarpaulins, one 
saw table and considerable lumber, the then total market 
value of which was approximately five thousand dollars 
($5.000); that since, to wit, the 11th day of January, 1929, 
plaintiff Loffler without this defendant’s knowledge or con¬ 
sent, with intent to hinder and defraud this defendant did 
take all of said equipment away from its customary keep¬ 
ing place and concealed same from this defendant, some of 
which this defendant has since located but not disturbed. 

Since the break between plaintiff and this defendant dur¬ 
ing the month of January, as aforesaid, upon investigation 
of plaintiff’s various activities during the course of his 
dealings with this defendant, as aforesaid, this defendant 
has become reliably informed, and he believes, and there¬ 
fore says, that, during the time plaintiff was engaged in 
the business of the said Charles Loffler and Company, he 
was interested in and carried on other businesses, including 
a bakery business, with his brother-in-law, at 3334 Wiscon¬ 
sin Avenue, X. W., and that he applied funds and assets 
of the said Charles Loffler and Company to the aforesaid 
bakery business as well as to other of his personal accounts 
and undertakings without the knowledge of this defendant 
and without accounting in anv wav to him therefor. And 
lie savs that owing to the fact that the banking transactions 

v O C 

of the said Charles Loffler and Company have been en¬ 
trusted to the hands of plaintiff and the fact that none of 
the records of said transactions are now available to this 
defendant, it is impossible for him, defendant Woodward, 
to state or even fairlv estimate the disbursements of the 
funds of the said Charles Loffler and Company by the said 
plaintiff on such aforesaid business and accounts. 

Defendant John J. Woodward, further states that he is 
further reliably informed, and he therefore avers, that 
plaintiff* has collected accounts due the Charles Loffler and 
Company, without any accounting to this defendant, as 
follows: two thousand eight hundred dollars ($2,800) from 
Boyer job, one thousand two hundred dollars ($1,200) from 
T. T. Taylor job; two hundred fifty dollars ($250) from 
Davis, Wick and Rosengarten, Inc., and one hundred fifty 
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dollars ($150) from C. A. Oswell; that there jare yet out¬ 
standing and uncollected assets due the said Cljarles Loftier 
and Company, as follows: one thousand four hundred dol¬ 
lars ($1,400) from T. T. Taylor, seven hundred dollars 
($700) from Davis, Wick and Rosengarten, Inb., and, sub¬ 
ject to the completion of work at a cost of, to wit, one thou¬ 
sand dollars ($1,000), two thousand eight hundred dollars 
($2,800) from Harry F. Boyer; that additional funds due 
to the said Charles Loftier and Company or collected by 
plaintiff and unaccounted for by him are as follows: Wil¬ 
son account thirteen dollars ($13), Klodiiey account 
twenty-six dollars ($26), Williams Bros, account two hun¬ 
dred seventy dollars ($270), Mrs. Wilson account seventy 
dollars ($70), Clark account two hundred eighty dollars 
($280), Morris Evans account three hundred! twenty-five 
dollars ($325). 

And defendant John J. Woodward, furtheir savs that 
there are several jobs, undertaken by the sjaid Charles 
Loftier and Company, which are not wholly complete, and 
that in order to protect his reputation as a reliable and 
responsible contractor he desires to have tlije said jobs 
finished according to specifications, but on account of the 
situation between him and plaintiff herein set out he is 
unable to proceed to this end without the aid of this honor¬ 
able court. 

He further says that his remedy in respect to | the matters 
and things herein stated will be incomplete; unless the 
aforesaid Anacostia Bank, which is located at Xichols Ave¬ 
nue and U Street, S. E., Washington, D. C., andjsaid Emilie 
Loftier, the wife of plaintiff, residing at 116 Uipsal Street, 
S. E., Washington, D. C., are made parties to this suit and 
subject to the orders of this honorable court, j 

Wherefore, defendant John J. Woodward prays: 

1. That this answer be considered and treated as a cross¬ 
bill against the plaintiff and as an original action against 
the Anacosta Bank and the said Emilie Loftier; that an 
order be entered making the Anacosta Bank land Emilie 
Loftier parties defendant to this suit and that process issue 


out of this honorable court to each of them commanding 
them to appear and answer the exigencies of said suit. 

2. That a receiver be appointed to take charge of the 
partnership business and collect the capital and assets and 
profits thereof, pay and discharge the liabilities thereof 
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and complete, according to specifications, tlie unfinished 
constructions contracts undertaken by said partners, and 
hold the net profits thereof and therefor, if any, for the 
benefit of plaintiff and this defendant, as their interests 
may appear. 

3. That a full; complete and final accounting be had be¬ 
tween the plaintiff and this defendant in said partnership 
business and pending the same that the Anacostia Bank be 
restrained from disposing of the Halloran-Judge Trust 
Company stock pledged to it and that Emilie Loffler be 
restrained from transferring or incumbering the title to 
the real estate made of record in her name on July 3, 192S. 

4. That, in event the partnership business upon final ac¬ 
counting should fail to yield defendant his just and proper 
distributive share, the interest of plaintiff, Charles Loffler, 
in and to the real property to which record title was made 
in the name of Emilie Loffler, be sold under order of this 
court and proceeds therefrom turned over to defendant 
Woodward: also; in such a said event, that judgment be 
entered as at law in favor of defendant Woodward against 
the Anacostia Bank to the extent of any such deficiency, 
up to the amount of two thousand dollars ($2,000) with 
interest from the 7th dav of January, 1929. 

5. That the Halloran-Judge Trust Company stock be re¬ 
lieved of all liens of the Anacostia Bank beyond the amount 
of three thousand dollars ($3,000) represented by the note 
of, to wit, February 1,1928. 

6. That all necessary references be made to the auditor 
of this court. 

7. Such other and further relief as the nature of the case 
may require and to the court may seem equitable and 
proper. 

(S.) JOHN J. WOODWARD, 

Defendant. 

District of Columbia, s^.- 

Jolm J. Woodward, being first duly sworn, upon oath 
deposes and says: that he has read the foregoing answer 
and bill of complaint by him subscribed and that he knows 
the contents thereof and that the facts therein stated as 
of his personal knowledge are true and those stated upon 
information and belief he believes to be true. 

(S.) JOHN J. WOODWARD. 
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Subscribed and sworn to before me this 6th (Jay of April, 
1929. 



fNOTARY SEAL. ] 


GUY WITHERS, 
Notary Public, D. C. 


JAMES F. BIRD, 

538 Munsey Bldg., 

Attorney for Defendant John J. Woodward. 


Defendant Woodward's Exhibit No! 1. 


No. 98. 
Deed. 


Recorded July 3, 1928, at 12:36 P. 



This deed, made this third day of July in the year one 
thousand nine hundred and twentv-eight, bv and between 
Charles Loffler and Emilie Loffler, his wife, as joint tenants 
parties of the first part, and Olive M. Cave, party of the 
second part : 

Witnesseth, that in consideration of Ten j dollars, the 
parties of the first part do hereby grant unto jthe party of 
the second part, in fee simple, all that piece pr parcel of 
land, together with the improvements, rights, privileges, 
and appurtenances to the same belonging, situate in the 
County of Washington, District of Columbia, described as 
follows, to wit: Lots One (1), Two (2) and 'three (3) in 
Block Six (6) in Firman R. Horner’s Subdivision of land 
now known as “Firman R. Horner’s Additionjto Congress 
Heights,” as per plat recorded in County Book No. 18 
page 29 of the records of the Office of the Surveyor of the 
District of Columbia, said Block Six (6) Taxejd as Square 
6090. | 

And the said parties of the first part covenant that they 
will warrant specially the property hereby conveyed; and 
that they will execute such further assurances of said land 
as may be requisite. 

Witness our hands and seals the dav and i r ear herein- 
before written. 

CHARLES LOFFLER. [seal,] 
EMILIE LOFFLER. | [seal.] 

In presence of 

WILLIAM J. DOWD, 

As to both signatures. 
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District of Columbia, To wit: 

I, William J. Dowd, a Notary Public, in and for the Dis¬ 
trict aforesaid, herebv certify that Charles Loffler and 
Emilie Loffler, his wife, as joint tenants, who are person¬ 
ally well known to me as the grantors in, and the persons 
who executed the aforegoing and annexed deed, dated July 
3rd, A. D. 1928, personally appeared before me in the said 
District and acknowledged the said deed to be their act and 
deed. 

Given under my hand and seal this 3rd day of July, 1928. 
[notarial seal.] WILLIAM J. DOWD, 

Notary Public , I). ('. 


Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6176, folio 51, 
et seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 5th dav of April, A. D. 
1929. 

[seal.] | ARTHUR G. FROE, 

Recorder of Deeds , D. C. 

EAS. 


Defendant Woodward’s Exhibit No. 2. 

No. 99. 

Deed. 


Recorded July 3, 1928, at 12:36 P. M. 


This deed, made this third dav of Julv in the vear one 

* •> * 

thousand nine hundred and Iwentv-eight, bv and between 
Olive M. Cave of the District of Columbia, party of the first 
part, and Emilie Loffler, party of the second part: 


Witnesseth, that in consideration of Ten Dollars, the 
party of the first part does hereby grant unto the party of 
the second part, in fee simple, all that piece or parcel of 
land, together with the improvements, rights, privileges 
and appurtenances. to the same belonging, situate in the 
County of Washington, District of Columbia, described as 
follows, to wit: Lots One (1). Two (2) and Three (3) in 
Block Six (6) in Firman R. Horner’s Subdivision of land 
now known as “Firman R. Horner’s Addition to Congress 
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Heights,” as per plat recorded in County Book No. 18 page 
29 of the records of the Office of the Surveyor; of the Dis¬ 
trict of Columbia, said Block Six (6), Taxed as Square 6090. 

And the said party of the first part covenants that she 
will warrant specially the property hereby conveyed, and 
that she will execute such further assurances of said land 
as may be requisite. 

Witness mv hand and seal the dav and vear hereinbefore 
• * 

written. 

OLIVE M. CAVE.j [seal.] 

In presence of 

GEORGE J. QUINN. 

I 

District of Columbia, To-wit: j 

I, William J. Dowd, a Notary Public, in and for the Dis¬ 
trict aforesaid, herebv certifv that Olive M. Cave, of the 
District of Columbia who is personally well kno\Vn to me as 
the grantor in, and the person who executed the jaforegoing 
and annexed deed, dated duly 3rd, A. 1). 1928, j personally 
appeared before me in the said District and acknowledged 
the said deed to be her act and deed. 

Given under my hand and seal this 3rd day of July, 1928. 
[notarial seal.] WILLIAM J. DOWD, 

Notary Public, I). C. 

i 

Office of the Recorder of Deeds, District of Ccjlumbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6176, folio 52, 
et seq., one of the Land Records of the District of j Columbia. 

In testimony whereof I have hereunto set myj hand and 
affixed the seal of this Office this 5th dav of April, A. D. 
1929. ” I 

[seal.] ARTHUR G. FROE, 

Pi reorder of Deeds, D. C. 
EAG. j 

Defendant Woodward's Exhibit No. 3J 

No. 100. ! 

i 

i 

Deed. • 

Recorded July 3, 1928, at 12:36 P. M. j 

j 

This deed, made this third day of July in thq year one 
thousand nine hundred and twenty-eight by and between 


Charles Loffler, of the District of Columbia, party of the 
first part, and Emilie Loffler, his wife, party of the second 
part: 

Witnesseth, that in consideration of Ten dollars, the 
party of the first part does hereby grant unto the party 
of the second part, in fee simple, all that piece or parcel 
of land, together with the improvements, rights, privileges, 
and appurtenances to the same belonging, situate in the 
County of Washington, District of Columbia, described as 
follows, to wit; Being Lot numbered Four (4) in the sub¬ 
division of a tract of land called “Fox Hall” as per plat 
filed in Equity Cause numbered 2017, in the Supreme Court 
of the District of Columbia described as follows: Begin¬ 
ning for the same at the Southeast corner of said lot 4, be- 
ing at the intersection of the District line and the North 
line of the Bonini Load and running thence with said North 
line North Seventy-one and one-half (71 *4) degrees West 
twenty-seven (27) perches to the East line of a fifty (50) 
feet wide roadwav called Barnabv Road: thence with said 
East line North Eighteen and one-quarter (1814) degrees 
East thirteen and eighty hundredths (13.80) perches; 
thence still with said East line. North thirty-four and one 
quarter (34 ! 4) degrees East 39 perches to the land con¬ 
veyed to Drouin by Deed recorded among the Land Records 
of the District of Columbia in Liber 3337 folio 419; thence 
with said Drouin\s land Southeasterly forty-three perches 
to the District line and thence with the said District line 
Southwesterly twenty (20) perches to the point of begin¬ 
ning. Subject, nevertheless, to a right of way over a twen¬ 
ty-five (25) feet wide strip thereof running along the Dis¬ 
trict line and extending from said Bonini Road to said 
land of said Drouin which will warrant specially the prop¬ 
erty hereby conveyed: and that he will execute such further 
assurances of said land as may be requisite. 

Witness my hand and seal the day and year hereinbefore 
written. 

CHARLES LOFFLER. 

In presence of 

WILLIAM J. DOWD. 

District of Columbia, To irit: 

T, William J. Dowd, a Notary Public, in and for the Dis¬ 
trict aforesaid, hereby certify that Charles Loffler, of the 
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District of Columbia, who is personally well known to me 
as the grantor in, and the person who executed; the afore¬ 
going and annexed deed, dated July 3rd, A. D. 11928, per¬ 
sonally appeared before me in the said District and ac¬ 
knowledged the said deed to be his act and deed.'. 

Given under mv hand and seal this 3rd dav of Julv, 192S. 


NOTARIAL SKA I.. 


WILLIAM J. DOWD, 


Notary Public , \D. of C. 


Office of the Recorder of Deeds, District of Columbia. 


This is to certify that the foregoing is a true apd verified 
copy of an instrument as recorded in Liber 6176, folio 53, 
et seq. one of the Land Records of the District of Columbia. 

In Testimony Whereof I have hereunto set my hand and 
affixed the seal of this Office this 5th day of April, A. D. 


1929. 


[ SEAL. ] 

EAS. 


ARTHUR G. KROH, 
Recorder of Deeds , D. C. 

Order. 


Filed April 9, 1929. 

In the Supreme Court of the District of Colombia. 

Equity. No. 49412. j 

Charles Loffler, Plaintiff, j 

i 

vs. 

i 

John J. Woodward and Lawrence M. Proctor, Defendants. 

Upon application of defendant John J. Woodward, by 
his attorney, James F. Bird, and upon consideration of the 
answer and cross-bill filed herein, by said defendant John 
J. Woodward, it is this 9th day of April, 1929, ordered by 
the court that Anacostia Bank, Nichols Avenue ahd U St., 
S. E., and Emilie Loffler, 116 Upsal Street, S. Ej, be, and 
they hereby are, made parties defendant in the above en¬ 
titled action, and process may issue out of this!court to 
them. 

PEYTON GORDON, 

J ustice. 
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Motion to Dismiss Cross-bill. 

Filed April 17, 1929. 

In the Suprejne Court of the District of Columbia. 

Equity. No. 49412. 

Charles Loffler, Plaintiff, 
vs. 

John J. Woodward et al., Defendants. 

Now comes the defendant the Anacostia Bank, Anacostia, 
D. C., and respectfully moves the Court to dismiss the 
cross-bill of the defendant John J. Woodward exhibited 
against it in the above entitled cause upon the following, 
among other grounds: 

1st. It states against said defendant no facts cognizable 
in equity. 

2nd. As to any matters set forth therein applicable to 
it, the defendant Woodward has a complete and adequate 
remedy at law. 

3rd. As to the allegation regarding the loan of $1500.00 
there is no statement that said Woodward did not receive 
the whole or anv part thereof or the benefit of the same. 

GEORGE C. GERTMAN, 
Attorney for Defendant Bank. 

Mr. James F. Bird, 

Attornev for Defendant Woodward, 

Munsey Building, Citv: 

The foregoing motion will be for hearing on Friday, the 
19th of April, 1929, at ten o’clock A. M. 

GEORGE C. GERTMAN, 
Attorney for Defendant Bank. 

Order Denying Motion to Dismiss Cross-bill. 

Filed April 29, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 49412. 

Charles Loffler, Plaintiff, 
vs. 

John J. Woodward et als.. Defendants. 

Upon consideration of the mot-ion of the defendant Ana¬ 
costia Bank, filed herein, to dismiss the cross-bill exhibited 
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against said defendant by defendant John J. Woodward, it 
is by the Court this 29tli day of April, 1929, ordered and 
adjudged that said motion should be, and the shme hereby 
is, denied; ten davs to defendant Bank to answer. 

PEYTON GORDON, 

Justice. 

Form 0. K. j 

GEORGE C. GERTMAN, | 

Atty. for Bank. 

Answer of Defendant Anacostia Bank. 

i 

Filed Mav 16, 1929. | 

\ 

In the Supreme Court of the District of Columbia. 

Equity. No. 49412. 

Charles Loffler, Plaintiff, j 


John J. Woodward et al., Defendants.! 


It has no knowledge pertaining to any of the blatters set 
forth in said cross-bill except those hereinafter referred to. 

The eighth paragraph of said cross-bill refers jto a trans¬ 
action involving a $2000.00 check and it denies the matters 
set forth in said eighth paragraph of said cross-bill and 
denies the right of the said Woodward to any relief against 


it in connection with said transaction. 


The factsjare these: 


A check signed by plaintiff Charles Loffler and drawn on it 
came through the clearing house and was presented to it 
for payment and as said check was for an amount approxi¬ 
mately $557.92 in excess of the amount standing on its 
books to the credit of the said Charles Loffler, f;he maker 
thereof, its president called said Loffler over the ’phone and 
acquainted him with the condition of his account and the 
effect of its honoring the check, whereupon it was informed 
that said check was never delivered by him to be used, 
whereupon its president called the Union Trust ] Company 
over the ’phone, it being the Bank at which said hheck was 
deposited, whereupon this Bank honored the ^aid check 
and the said Union Trust Company immediately re¬ 
imbursed it therefor and the check was returned to the 


! 

i 
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Union Trust Company where it was originally deposited. 

This defendant has no knowledge regarding any of the 
other matters set forth in the eighth paragraph of the 
cross-bill and has no interest whatsoever in the matters 
therein set forth, its connection therewith being solely as 
above outlined. 


For answer to the allegations of so much of the thir¬ 
teenth paragraph of said cross-bill as is material and as it 
is advised it should answer, this defendant says: 

Sometime prior to March 20, 1928, the plaintiff Charles 
Loffler called upon its President, Maurice Otterback, and 
delivered to him certificate dated December 16, 1927 for 
fortv-five shares of the common stock of the Halloran- 

» i 

Judge Trust Company of Salt Lake City, Utah, and re¬ 
quested a loan thereon. According to its face said stock 
belonged to the defendant John J. Woodward as it was 
issued to and stood in his name alone. Subsequently the 
defendant Woodward called at its office and stated to its 
president that he delivered said stock to the plaintiff to be 
used bv him as collateral securitv for anv monev he might 
borrow from it and there was no restriction whatsoever 
placed by Woodward on the amount to be loaned thereon. 
It then investigated the value of the stock and upon being 
satisfied that it had a market value of over $5000.00, it 
loaned the plaintiff two amounts of $3000.00 and $1500.00, 
respectively, taking and holding said stock as collateral 
security therefor. The first loan was on March 20, 1928, of 
$3000.00, and the second was on September 5, 1928, of 
$1500.00, and there is owing to it by the plaintiff, and it 
holds the aforesaid stock as security therefor, the sum of 
$3000.00 represented by the plaintiff’s note due June 13, 
1929, with interest at six per centum per annum from 
March 15, 1929, and the sum of $1500.00 represented by the 
plaintiff's note due May 1, 1929, with interest at six per 
centum per annum from April 1, 1929. 

It denies that at the time said stock was delivered to it 


“it was expressly agreed between the officials of said Bank 
and plaintiff, Charles Loffler, and defendant John J. Wood¬ 
ward, that the aforesaid stock would not be used as col¬ 
lateral to any additional loans excepting upon the express 
approval of defendant John J. Woodward, after applica¬ 
tion therefor had been made to him'’. It does not know 
what understanding, if any, existed between the plaintiff 
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and the defendant Woodward regarding the application of 
any money loaned by it to the plaintiff upon thb security of 
said stock and it denies that anv of the monev loaned to 

» i •• 

the plaintiff upon said stock, as aforesaid, was jdeposited to 
the credit of Charles Loffler and Company ;as no such 
account stands or ever stood upon its books, j 

Its onlv official who had anv conversation with the de- 
* %/ 

fondant Woodward and plaintiff in reference to the stock 
was its President, Maurice Otterback. That hothing was 
said by Woodward or the plaintiff as to the amount it 
would loan upon the security of said stock or thje number of 
loans it would make, the understanding between it and the 
plaintiff and the defendant Woodward being that said stock 
was at the disposal of the plaintiff to be used by him as 
security for as much money as it would loan upon the same. 
That the proceeds of both of said loans were placed to the 
account of the plaintiff and same was paid oijt on checks 
drawn upon it by him. It admits that it is holding said 
stock as securitv for the repavment of said loaned monev 
together with interest, as aforesaid, but it has 116 knowledge 
as to what demands have been made by the defendant 
Woodward upon the plaintiff in reference to thcf repayment 
of said loans. 

It denies that said stock was deposited with it as col¬ 
lateral security for a ninety day note of $3000.00. 

It denies all matters set forth in the cross-bill which are 
inconsistent with the matters set forth in this answer. 

And now having fullv answered so much of tiie cross-bill 
as it is advised it is called upon to do, it prays jthat it may 
be dismissed with costs. 

THE ANACOSTIA BANK, 

Anacostia , D. C., 
By MAURICE OTTERBAjCK, 

Its president. 

l 

District of Columbia, ss: 

I, Maurice Otterback, being first duly sworn Recording to 
law, upon my oath state that I am the President jof the Ana¬ 
costia Bank and I have read the foregoing Answer of said 
Bank by me as its President subscribed and I know the con¬ 
tents thereof; that the facts therein stated are true accord¬ 
ing to my best recollection and belief. I Verifv this 



Answer in behalf of the defendant as its President, in its 
behalf and at its request. 

MAURICE OTTERBACK. 


Subscribed and sworn to before me this 10th dav of Mav, 
A. D. 1929. 

[seat,] W. LEDRU KOOXTZ, 

Notary Public, T). C. 

GEORGE C. GERTMAX, 

Attorney for Defendant Bank. 

Opinion. 

Failed May 26, 1931. 

In tlie Supreme Court of the District of Columbia. 

Equity. N'o. 49412. 

Charles Loffler, Plaintiff, 
vs. 

John J. Woodward, Defendant. 

1 . In my opinion there was a partnership between the 
parties. 

While the evidence is conflicting I think Woodward has 
sustained his claim of partnership by more than a pre- 
ponderance of evidence. 

Sometime in 1926 Loffler moved from his then office to 
the Woodward Building where Woodward rented desk 
space from Miss Lake who ran a school. 

Miss Lake testified that she had heard Loffler refer to 
Woodward as his partner. 

Miss Brooks, who was employed by Miss Lake, was also 
employed by the parties as a clerk. Though she knew noth¬ 
ing about bookkeeping she kept their files and made an 
effort to keep the books. She testified that she understood 
all the way through that the parties were partners; that 
she had heard Loffler call Woodward his partner and tell 
people over the telephone that Woodward was his partner. 

Thomas C. Hammett writes insurance and bonds. He 
wrote several bonds for the parties. He testified that he 
discussed their relationship with them when both were 
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present. Ho produced the application made by the parties 
for a bond to be given on a certain bid they were making. 
This bond was filled out as for a partnership. Hammett 
testified that on this occasion Loffler and Woodward were 
present, and he asked in what name the bond was to be 
given, and they said Charles Loffler & Co. Haiinmett then 
asked whether it was incorporated, and they told him it 
was a copartnership. i 

Sometime during their relations the parties used a letter¬ 
head of Charles Loffler & Co. Woodward’s name was 
printed in the upper lefthand corner, and Loffler’s in the 
upper righthand corner. 

Loffler’s explanation of this was not very satisfactory. 
He said the onlv thing he knew about it was j that Miss 
Brooks showed it to him; that he asked Woodward what 

i 

it meant; that Woodward said the letterhead would give 
a great impression in business; that Loffler inquired what 
Woodward’s name was doing on the letterhead, And Wood¬ 
ward said lie thought he could put it on the letterhead as 
representing Loffler. Loffler testified that at this time he 
and Woodward were not partners, and there wasjnever any 
intention of Woodward’s name being put there as partners. 

Two contracts made by Loffler & Co. with others were 
put in evidence. These contracts were signed bv Wood¬ 
ward but the names of both were given as partners. Loffler 

testified that he did not see these contracts beforeithev were 

* 

signed and did not know thev were signed in that wav. 

The papers in several suits in the Municipal Court were 
produced. In one the parties were sued as partners, and 
in the others the suits were brought in their nanjies. It is 
true that all the pleadings were signed by Woodward. 
Loffler testified that he did not know that these jsuits had 
been brought in this way. i 

An important piece of evidence tending to show the part¬ 
nership grows out of the loan of $3,000 by the Anacostia 
Bank to Loffler. Woodward owned 45 shares in the Hal- 
loran-Judge Trust Company of Salt Lake City, Utah which 
had a value of about $5,000. He loaned this Certificate 
for the purpose of permitting Loffler to borrow mcjney from 
the bank. | 

Woodward’s testimony was that the money wa's needed 
for the business. Loffler did not admit that h0 was in 
need of money at the time. His explanation was that Wood- 
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ward suggested lie should borrow monev and offered to 

OO v 

lend the stock for that purpose. 

I have difficulty in believing that Woodward would risk 
$5,000 of his own property simply to assist an employer 
who was paying him $30 a week; but if Woodward had an 
interest in a partnership business which was in need of 
funds an adequate motive is shown for Woodward’s action. 

There were several letters from the Fidelitv & Casualtv 
Company of Xew York with which insurance policies were 
written for Charles Loffler & Co. These letters indicated 
that the insurance company understood that Loffler & Co. 
was a partnership composed of Charles Loffler and John J. 
Woodward. 

It is true that Loffler testified emphatically that there 
was no partnership between him and Woodward but that 
he employed Woodward on a weekly salary of $30 per week. 
If the question depended solely on the testimony of the two 
parties it would be quite debatable, but the evidence I have 
outlined forces mv mind to the conclusion I have mentioned. 

2. I find thati the 45 shares of the common stock of the 
Halloran-Judgei Trust Company registered in the name of 
Woodward were deposited with the Anacostia Bank as col¬ 
lateral security for a loan of $3,000 and as security for anv 
further loan which Loffler might want to obtain from the 
bank up to the Value of the stock. A further loan of $1,500 
was obtained. 


I find that the bank made these two loans upon the se¬ 
curity of the Halloran-Judge Trust Company stock, and 
that it has a lien upon them for the unpaid balance of the 
loan. 

I further find that Woodward is entitled to a credit in the 
accounting with Loffler for the amount of the bank’s claim 


against tin* stock. 

3. Woodward’s conduct with reference to the check for 
$2,000 and the check for $755.70 was evasive, and he is not 
entitled to credit for either of those checks. 

Both of these transactions occurred after difficulties had 
developed between the parties, and as result of them Wood¬ 
ward sought to obtain an advantage over Loffler to which 
he was not in law entitled. 

Loffler*frequently gave blank checks to Woodward and to 
Miss Brooks so they might be filled out to pay bills. Wood¬ 
ward filled out one of these checks in the amount of $2,000 
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dated January 7, 1929 and put in the name of L. jM. Proctor 
as payee. Tie then left this check with Proctor with the 
request that Proctor collect it. Proctor deposited it in his 
account in the Union Trust Company, and it w^s honored. 
Thereupon Loffler objected that the check wasj improper, 
and the Anacostia Bank requested the Union Trust Com¬ 
pany to return the money. An officer of the letter called 
the matter to Proctor’s attention and the latter promptly 
and unequivocally directed the Union Trust Company to 
return whatever it did pay, and this was done. In his 
answer Proctor makes no claim to this check. 

This was an attempt on Woodward’s part to deceitfully 
obtain $2,000 from Loffler. * j 

So far as it is a matter of fact I find as a matter of fact, 
and so far as it is a matter of law I find as a conclusion of 
law that the Anacostia Bank has no liability to Woodward 
growing out of this transaction. 

1 find also that the check for $755.70 given by Latimer 
and Maloney to Woodward was a payment on account of 
work done bv the firm of Loffler & Co. Woodward is not 
entitled to credit for the pretended loan of this amount 
made bv Proctor acting for Woodward but this aijnount was 
a partnership asset, and will be so treated by the Auditor. 


Findings and Conclusion 


s. 


1. So far as it is a matter of fact I find as a fajet, and so 
far as it is a matter of law I conclude as matter ojf law that 
Loffler and Woodward became partners sometime in the 
year 1920, and that partnership continued until late in 1928. 
The partnership extended to the performance of concrete 
work under contracts. 

There is evidence indicating that the partnership may 
not have applied to every contract participated jin by one 
or the other of the partners throughout this peripd. I find 
that the partnership began with the removal of Loffler to 
the Southern Building in December, 1926. 

The cause will be referred to the Auditor to state the 
partnership account. 

If a dispute arises between the parties as to whether the 
partnership extended to specific contracts the Aujditor will 
make his findings on that dispute. 

Woodward is entitled to credit for whatever amount mav 
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be charged by the Anacostia Bank against the 45 jshares of 


the common sto^k of the Halloran-Judge Trust Company. 

Woodward is not entitled to credit for the $2,000 check 
nor on account of the check for $755.70. 

2. The Anacostia Bank lias a lien upon the 45 shares of 
the Halloran-Judge Trust Company for the amount of the 
two notes, originally for $3,000 and $1,500, with interest, 
and inav sell the collateral under the terms of either of 
those notes. 

The cross bill of Woodward against the Anacostia Bank 
will be dismissed. 

Mav 26, 1931. 

JESSE C. ADKINS, 

Justice. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify in obedience to the 
writ of certiorari hereto attached and returned herewith, 
that the foregoing are true and correct copies of the Bill 
of Complaint filed February 7, 1929; the Answer and 
Cross-bill filed by the defendant John J. Woodward on 
April (i, 1929; Order of the Court dated April 9, 1929, mak¬ 
ing the Anacostia Bank, Anacostia, 1). C., a party defend¬ 
ant; Motion of the appellee filed April 7, 1929, to dismiss 
the cross-bill; Order of Court dated April 29, overruling 
motion of the appellee to dismiss the cross-bill filed by the 
defendant John J. Woodward; Answer of the appellee filed 
May lb, 1929, to the cross-bill and The Whole of the find¬ 
ings of fact made by the Court entitled “Opinion” filed 
May 2b, 1931. omitted from the record heretofore trans¬ 
mitted to the Court of Appeals of the District of Columbia, 
in cause entitled diaries Loffler vs. John J. Woodward and 
Lawrence M. Proctor, Equity No. 49412. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this lltli day of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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The United States of America, .ss: 

i 

TIk* President of the United States of America to the 
Honorable the Justices of the Supreme Court <j>f the Dis¬ 
trict of Columbia, Greeting: 


Filed Dee. 19, 1931. Frank E. Cunningham, Clerk. 

Whereas in a certain suit in said Supreme Court between 
Charles Loftier, plaintiff, and John J. Woodward,!Lawrence 
M. Proctor, defendants, Equity No. 49412, which suit was 
removed to the Court of Appeals of the District jof Colum¬ 
bia by virtue of an appeal, agreeably to the act of Congress 
in such case made and provided, a diminution of the record 
and proceedings of said cause has been suggested! to wit: 

1. The Bill of Complaint filed February 7, 1929 r 

2. The answer and cross-bill filed by the defendant John 

J. Woodward on April 6, 1929. j 

3. Order of the Court dated April 9, 1929, making the 
Anacostia Bank, Anacostia, D. C., a party defendant. 

4. Motion of the appellee filed April 7, 1929, to dismiss 
the cross-bill. 

5. Order of the Court dated April 29, 1929, overruling 
the motion of the appellee to dismiss the cross-bill filed by 
the defendant John J. Woodward. 

6. Answer of the appellee filed May 16, 19^9, to the 
cross-bill. 

7. The whole of the findings of fact made by the Court 
entitled ‘ 4 Opinion’’ filed May 26, 1931. 

You, therefore, are hereby commanded that, searching 
the record and proceedings in said cause, you certify what 
omissions, to the extent above enumerated, you jshall find 
to the said Court of Appeals, so that you have the same, 
together with this writ, before the said Court of Appeals 
forthwith. 

Witness the Honorable George E. Martin, Chief Justice 

of the said Court of Appeals, the 19th day of December, in 

the vear of our Lord one thousand nine hundred and 

thirtv-one. I 

•/ 


[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, j 
Clerk of the Court of Appeals 

of the District of Columbia. 
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[Endorsed:] Eq. No. 49412. Court of Appeals of the 
District of Columbia. No. 5515, October Term, 1931. John 
J. Woodward, Appellant, vs. Anacostia Bank, Anacostia, 
D. C. Writ of Certiorari. Filed Dec. 19, 1931. Frank E. 
Cunningham, Clerk. No. 5515. Return to Writ of Cer¬ 
tiorari. Court of Appeals, District of Columbia. Filed 
Feb. 17, 1932. Henrv W. Hodges Clerk. 
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IN THE 


i 

Court of Appeals, ©strict of Columbia 


No. 5515. 

i 

i 

j 

i 

— 

i 


John J. Woodward, Appellant , 

• ! 

vs. 

! 

Anacostia Bank, Anacostia, I). C., Appclleq. 


STATEMENT OF THE CASE. 


Charles Loffler, a concrete contractor, filed a bill in 
equity against John J. Woodward for an accounting, 
alleging he had employed Woodward over a period of 
years and had agreed to pay him a sum equal to the 
amount of money he (Loffler) withdrew from the 
business. Woodward answered the bill, and! con¬ 
tended that he and Loffler had been partners ijn the 
concrete business. Woodward asked for an accounting 
and set up among other things that upon Loffler!’s re¬ 
quest Woodward had pledged with the Anacostia IBank 
45 shares of Hallo ran-Judge Trust Company : stock 
which belonged to him to enable Loffler to borrow 
money from the bank. That the Anacostia Bank had 
violated its agreement with Woodward and by so 


i 


i 







doing had brought about a material loss to him. The 
Anacostia Bank was made a party to the suit and 
filed an answer therein. On the 16tli day of March, 
A.D., 1931, the case came on for hearing before Jus¬ 
tice Adkins who received testimony onlv to determine 

•> 

whether or not, as a matter of law, the relation be¬ 
tween Loftier and Woodward was a partnership and 
whether the Anacostia Bank had violated their agree¬ 
ment with Woodward and incurred liability thereby. 


The Court held that the arrangement between Loftier 
and Woodward amounted to a partnership but ruled 
tiiat the Anacostia Bank was not liable to Woodward 
for its conduct under its agreement with Woodward 
and discharged it from all liability. From the latter 
determination the defendant Woodward appeals to 
this Court. 

The questions presented by this appeal are raised 
by exceptions noted by the appellant to the refusal of 
the Court below, on the facts found, to enter judg¬ 
ment against the Anacostia Bank for the fair market 


value as of March 15, 1929, of 45 shares of the com¬ 
mon stock of the Halloran-Judge Trust Company of 
Salt Lake City, Utah, and to refer the same to the 
Auditor to determine the market value of said stock 
as of March 15, 1929. (K. 4) 

On the 18th day of June, 1928, Charles Loftier, 
Plaintiff below, borrowed from the Anacostia Bank, 
the cross defendant below, Three Thousand Dollars 
($3,000.00) and executed a promissory note to the 
said Bank in that amount, payable 90 days after date. 
On the same day John J. Woodward, cross plaintiff 
below, pledged, as a matter of accommodation, with 
the Anacostia Bank 45 shares of the common stock 
of the Halloran-Judge Trust Company of Salt Lake 
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City, Utah, which he owned, as collateral security for 
the note above-mentioned made by Loftier to the 
order of the Anacostia Bank (R. 11). Thereafter 
on September 5, 1928, the Anacostia Bank, loaned 
Charles Loftier an additional Fifteen Hundred Hollars 
($1500.00), taking his note in return, and tint Ana¬ 
costia Bank held Woodward’s stock as collateral se¬ 
curity on this note also (R. 12). These note^ were 
renewed from time to time when they came due 

i 

without consulting Woodward. On the 4th day of 
February, 1929, Woodward, through his attorney, no¬ 
tified the Anacostia Bank in writing not to renew the 
above-mentioned notes at the date of their maturity, 
March 15 and February 15, 1929, respectively, ion the 
basis of the security furnished by Woodward. (|R. 12) 
The Anacostia Bank recognized at all time^, that 
Woodward was the owner of the stock. (R. 4) The 
Bank, nevertheless, disregarded Woodward’s ivishes 
and rights in the matter and renewed the said notes 
and held Woodward’s stock to secure them, and the 
bank continued to renew Loftier’s notes from time to 
time and to hold Woodward’s stock as collateral 

i 

security until some time after June 3, 1931. (R. 13) 

ASSIGNMENT OF ERRORS. 


The Court erred: 


1. In holding on the facts found by the Couift that 

o v j 

the Anacostia Bank has a lien upon forty-fivg (45) 
shares of the Halloran-Judge Trust Company’s com¬ 
mon stock for the amount of the two notes originally 
for three thousand ($3000.) and fifteen hundred 
($1500.) dollars with interest, and that the Anacostia 


i 

! 


i 

i 

I 

! 

i 


i 
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Bank might sell the collateral under the terms of 
either of those notes. 

2. In failing to hold on the facts found bv the 
Court that the Anacostia Bank is indebted to John 
Judge Wood\vard in a sum equivalent to the fair 
market value of forty-five (45) shares of common 
stock of the Halloran-Judge Trust Company of Salt 
Lake City, Utah, as of March 15, 1929. 

3. In denying the motion of John Judge Woodward 
to have the Court enter a decree to require the de¬ 
fendant, Anacostia Bank, to pay the defendant, John 
Judge Woodward, the value of forty-five (45) shares 
of Halloran-Jtidge stock the value to be fixed as of 
March 15, 1931. 

4. In failing to grant the motion of the defendant 
and in failing to enter a judgment for defendant John 
Judge Woodward as applied for in said motion. 

5. In not entering judgment or a decree in accord 
with the findings of fact. 

G. In holding on the facts found that the Anacostia 
Bank has a lien upon the forty-five (45) shares of 
Halloran-Judge Trust Company stock for tlie unpaid 
balance of the loan to Charles Loftier. 

7. In holding on the facts found that the Anacostia 
Bank has no liabilitv to Woodward growing out of 
the Transaction. 

S. In passing a final order and decree dismissing 
the Cross Bill of John Judge Woodward in so far as 
it affects the Anacostia Bank and discharging them 

o o 

from anv liabilitv in the case. 

•> fr 

ARGUMENT. 

The single question is, was the Anacostia Bank 
entitled under these circumstances to disregard the 
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directions and wishes of the accommodation pledgor, 
Woodward, and on February 15 and March 15, 19*29, 
renew the said notes and withhold the stock from 

j 

Woodward ? 

The law is well settled that where an endorser, 
surety or guarantor pledges his credit to secikre the 
payment of a promissory note, an extension 6f time 
for payment, binding on the holder, discharges the 
surety, endorser or guarantor. In this jurisdiction 
there is a statute so providing which is as follows: 

i 

“A person secondarily liable on the instrument 
is discharged— 

Sixth: by an agreement binding upon the holder 
to extend the time of payment, or to postppne the 
holder’s right to enforce the instrument, unless 
made with the consent of the party secondarily 
liable or unless the right of recourse against such 
party is expressly reserved.” 

March 3, 1901, 31 Statute 1408, C. 854, Se<k 1424; 

District of Columbia Revised Code of 1929, page 

310, sec. 182. 

j 

In addition to the statute this Court in its decisions 
has emphasized the rights of the endorser, surety or 
guarantor in this regard and in the case of Catholic 
University of America vs. Morse, 32 Appeal^ D. C. 
195, uses the following language: 

i 

‘ 4 It is a familiar rule that any contract between 
the principal and creditor, made upon sijifficient 
consideration and without the consent of the 
surety, which extends the time of payment by the 
principal, discharges the surety.” 

i 

Catholic University of America vs. Morse, 32 
Appeals D. C. 195. 


I 

i 

i 

i 


| 


I 
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Again in Wilkinson vs. McKirinie, 36 Appeals D. C. 
346, this Court said: 


‘‘A material change in a contract with a prin¬ 
cipal without the assent of the surety, even 
though it may prove to his advantage, discharges 
the latter.’’ 

Wilkinson vs. McKinnie, 36 Appeals D. C. 346. 

Other decisions, both State and Federal, have laid 
down this same rule and there is practically no con¬ 
troversy about the matter. 

Green vs. Lake (District of Columbia), 2 Mac- 
key 162 

United States vs. West, 8 Appeals D. C. 59. 

United States Fidelity & Guaranty Co. vs. 
Golden Pressed and Fire Brick Company, 191 
United States 423. 

Northern State Bank of Grand Forks vs. 
Bellamy, 19 North Dakota 509. 

The reason given by the Supreme Court of the United 
States in Union Life Insurance Com pant) vs. Hanford 
for adopting the rule is stated by Mr. Justice Gray 
as follows: 

“The creditor, by so giving time to the prin¬ 
cipal, puts it out of the power of the surety to 
consider whether he will have recourse to his 
remedy against the principal, and because the 
surety cannot have the same remedy against the 
principal as he would have had under the original 
contract.” 

Union Life Insurance Co. vs. Hanford, 143 
U. S. 187. 



{ 


A Federal Court in the case of Edwards vs. \Choate 
stated the reason to be as follows: 

“ * * * because the creditor, by so giving time 
to the principal, puts it out of the power; of the 
surety to pay the debt at maturity and then resort 
to his remedy against the principal.’’ 

Edwards vs. Choate, 228 Fed. 664. 

These reasons apply with undiniinished effective¬ 
ness to the case at bar, where Woodward pledged his 
property to secure Lolller’s notes. Was not Wood¬ 
ward deprived of his right to pursue his remedy 
against Loftier, was not his remedy under the re¬ 
newal notes a different remedy than he had! under 

* i 

the original note? There can be but one ansjwer to 
this question, and that is in the affirmative. 

n. 

In the case at bar the appellant Woodward is a 
surety and instead of pledging his CREDIT to I secure 
the repayment of Loffler’s debt, pledged his PROP¬ 
ERTY. The pledgor of property to secure the 
debts of another is not the one primarily lhjible to 
repay the indebtedness. A statutory definition jof one 
“Secondarily Liable” by its terms includes appellant 
Woodward. The Code of Laws for the Distjrict of 
Columbia 1929, page 303, Sec. 1, as follows: 


“The person primarily liable on an instrument 
is the person who by the terms of the instrument 
is absolutely required to pay the same. All 
other parties are secondarily liable.” 

This definition was enacted into law to clarify and 
make certain the provision of the Act of March 3, 




8 


1901, 31 Statutes at Large, 1408, C. 854, Sec. 1424; 
District of Columbia Revised Code, 1929, page 310, 
sec. 182 quoted above. 

Apart from Statute precedent in other jurisdictions 
has established the rule that a pledgor of property 
to secure the debt of another has the same right to 
be discharged from liabilitv that a suretv has in the 

I •- m/ 

event the holder and the maker varv the terms of 

mi 

the contract without the suretv’s consent. This is 
borne out in the following cases: 

In Re Blanchard, 250 Fed. 758 
Walter vs. Alba, 262 Fed. 75 
Mitchell vs. Roberts, 17 Fed. 776 
O’Conner vs. Moore, 112 Colorado 31 
Bank of Albian vs. Burns, 46 New York 170 
Smith vs. Townsend, 25 New York 479 
Calvo vs. Davies, 73 New York 212 
Lord Harberton vs. Bennet, Beatty’s Chancery 
Reports 386. 

Corpus Juris states the law in this regard to be as 
follows: 


“Where a pledge is given to secure the debt 
of another, for which the pledgor assumes the 
liability of a surety, any material alteration in 
the principal contract, not assented to by the 
pledgor, will discharge the pledge.” 

49 Corpus Juris 971. 


That the extension of time for payment is a material 
alteration is too well recognized to be challenged. In 
the case of Bitmap vs. Pots Jam National Bank (96 
New York 125) the New York Appellate Court held 
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i 


i 

that an extension of time for payment by the holder 
of a note to the principal, discharges from liability 
under the note, any property pledged by a third per¬ 
son to secure payment of the note. The holder con¬ 
tinued to hold the property as collateral security for 
the renewal note and the Court held that in sp doing 
the holder was guilty of conversion. 

Bumap vs. Potsdam National Bank, 96 New 
York 125. 

i 

i 

i 

The following cases are to the same effect: j 

Bank of Albian vs. Burns, 46 New Yorl£ 170 
Smith vs. Townsend, 25 New York 479 
Calvo vs. Davies, 73 New York 212 | 

Lord Harberton vs. Bennet, Beatty’s Chancery 
Reports 386. 

j 

The Appellate Court of Connecticut in the kase of 
Rowan vs. Sharps 9 Rifle Manufacturing Company, 33 
Connecticut 1, held that where a third party gave a 
mortgage on his property to secure performance of 
the obligations under a contract, and the parties to 
the contract, without the consent of the Isurety, 
changed the time of performance, that the |surety 
and his property were discharged from any obligation 
under the contract. The Court, after considering the 
general question of the effect a material alteration in 
the terms of a contract has on a surety who has 
pledged his credit to secure performance, uses this 
language: 

i 

i 

‘‘And there is no difference between a contract 
secured by the personal obligation of the surety 
and one secured by the pledge of his property, 
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in respect to the acts of the parties to it which 
will exonerate the surety.” 

Rowan vs. Sharps’ Rifle Manufacturing Com¬ 
pany, 33 Connecticut 1. 

In Moses Brothers vs. Home Building and Loan 
Association, 100 Alabama 4-65, we find the following 
language used by the Alabama Appellate Court: 

“It is a long and well established doctrine that 
a surety for the debt or duty of another has a 
right to stand on the very terms of his contract 
as made and agreed to by him. And if by a 
binding agreement between the creditor and prin¬ 
cipal debtor any material change is made in the 
Contract* to which the sureties assent has not 
been obtained, this absolves the latter, whether 
the change increases his liability or not. And 
guarantors are deemed sureties in the application 
of this principal. So, if one pledges his property 
as security for another’s debts, he, like a per¬ 
sonal surety, can invoke this doctrine. It is a 
doctrine in the interest of good faith and is 
highly favored in the law.” 

Moses Brothers vs. Home Building & Loan As¬ 
sociation, 100 Alabama 465. 

In the case of Cross vs. Allen, 141 IT. S. 528 
at 534, we find the Supreme Court of the United 
States employing the language quoted below: 

“Pluma F. Cross having executed a mortgage 
upon her separate property to secure the debt of 
her husband, became as to that debt, a surety. 
She did not become personally bound for the 
payment of the debt, but her property mortgaged 
was bound. As such surety, she was entitled to 
all the rights and privileges of a personal surety, 
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I 

I 

i 


i 

I 

and would be discharged by anything that would 
discharge a surety who was personally bound.” 

Cross vs. Allen, 141 United States 528 at 534. 

The Court then went on to decide that thb mort¬ 
gaged property was not discharged since thbre was 
no laches here sufficient to discharge an ordinary 
surety. Though the language quoted above is! dictum 
the appellant submits that it is most important; dictum 
and indicates clearly the opinion of the Supremb Court 
of the United States on this matter. Applying this 
dicta to the case at bar, the conclusion is inevitable 
that bv renewing Loffler’s note, without the consent of 
Woodward and contrary to his specific written instruc¬ 
tions, the appellee bank discharged from all liability 
under the note the stock pledged by Woodward. 

i 

| 

Brandt in his oft-quoted work on suretyship states 
the law in this regard to be as follows: 

| 

“When property of any kind is mortgaged or 
pledged by the owner to answer for the debt, 
default or miscarriage of another person, such 
person occupies the position of a surety Or guar¬ 
antor and anything which would discharge an 
individual surety or guarantor who was person¬ 
ally liable, will, under similar circumstances, dis¬ 
charge the property.” 

1 Brandt on Suretyship, Section 34. 

| 

In a leading case in New York the Court said!: 

| 


“The general principle that a surety is dis¬ 
charged, where a creditor, without the consent 
of the surety, makes a binding agreement with 
the principal debtor to extend the time of pay- 


i 

| 

i 
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ment, is not disputed. But it is insisted by com¬ 
plainant’s counsel that this principle is only ap¬ 
plicable to the case of a surety who becomes per¬ 
sonally bound for the payment of a debt; and 
that it cannot be extended to a person who merely 
mortgages or pledges his property by way of 
security for the debt of another person. 

Although I have not referred to any case where 
the precise question has arisen, I am unable to 
discover any reason for the distinction between 
those cases where the surety pledges bis personal 
responsibility for the payment of the debt either 
with or without the additional pledge of his prop¬ 
erty, and the case of a single pledge of his prop¬ 
erty as security, without any remedy over against 
him, personally, if the property pledged should 
prove insufficient. The reason of the rule, as laid 
down in the books, is, that by extending the time 
of payment, the risk of the security is increased: 
or at least, the nature of the liability is altered 
without his consent, and he is deprived of the 
power of an immediate resort to the principal 
debtor to compel him to pay the debt for which 
the security is liable to the creditor. And, cer¬ 
tainly, a person who has pledged his property to 
the full value of the debt, as security for another, 
will sustain the same injury by the giving of time 
to the principal debtor, as if his personal respon¬ 
sibility was pledged in addition to the mortgage 
upon his property.” 

Neimcewicz vs. Gahn, New York, 3 Paige Chan¬ 
cery Reports, 613 at 641. 

On principle, moreover, the pledgor of property to 
secure the debt of another should have the same privi¬ 
leges of a suretv. The considerations which have 

CT' * 

brought about the rule of law for a surety are equally 
applicable in the one case as in the other. The credi¬ 
tor by giving time to the principal, puts it out of the 



power of the pledgor to pursue his remedy against the 
principal at the time of maturity. The pledgor is 
even more likely to suffer a change in position than 
the surety. If his property is valuable at the time 
of maturitv it mav have little or no value when the 
renewal note matures. If the bank could rene\y once 
it could continue to do so. If the contention pf the 
appellee be carried out logically the pledgor jmight 
be obliged to out-live the debtor in order to recover 
back his property. 

The case at bar presents an excellent example of 
the injury which may result to a person who pjedges 
his property to secure the note of another if the 
doctrine is adopted that the maker and the holder 
of the note can agree upon a binding extension of the 
time of payment of the note without the consent of 
the pledgor and without relieving the property 
pledged. At the time that the Anacostia Bank re¬ 
newed the notes in question, over the written prbtests 
of appellant, the forty-five shares (45) of Halloran- 
Judge stock, which appellant pledged with the! Ana¬ 
costia Bank, had a value of approximately five j thou¬ 
sand five hundred ($5500.00) dollars. At the present 
time there is practically no demand for the said I stock 

i 

and it is doubtful whether the entire forty-five shares 
would sell for as much as one thousand ($1000.) dol¬ 
lars. This fluctuation and depreciation over a period 
of several years is a risk which was never cohtem- 
plated in appellant’s contract with the appellee, i The 
appellee has sought to subject appellant to this risk 
by altering and changing the terms of the contract 
between appellant and appellee over the expresls ob¬ 
jection of the appellant. This is contrary to the! very 
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basis, to the most fundamental principle of the law 
of contracts, common law and statutory, namely: the 
freedom to contract. 

The appellant respectfully submits that the order 
and decree of the Lower Court should be reversed 
and that the Lower Court be required to enter an 
order and decree in favor of the appellant against 
the Anacostia Bank for the market value as of March 
15, 1929, of forty-five shares of common stock in the 
Halloran-Judge Trust Company of Salt Lake City, 
Utah. 

i Arthur G. Lambert, 

Walter J. Casey, 

George L. Hart, Jr., 
Attorneys for Appellant. 
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Court of llppeate, Btstrtu of Columbia 

October Term, 1931. 


No. 5515. 


John J. Woodward, Appellant , 

i 

vs. 

Axacostia Bank, Anacostia, I). C., Appellee. 


BRIEF OF APPELLEE. 


I. j 

This case is an offshoot of the main or primary 
litigation which is still pending between the appellant 
and his partner, Charles Loffler, for a dissolution of 
partnership and accounting; it now being before the 
Auditor of the Court to state the partnership account 
pursuant to the finding of the Court (R. 2).| 

The appellee Bank was not in the litigation origi¬ 
nally but was brought into it by the appellants an¬ 
swer and cross-bill, from which the following vefy im¬ 
portant excerpts are taken: 


i 

| 

i 


i 

i 

i 
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“Defendant Woodward further says that from 
the 8th day of July, 192b‘, to, to wit, the 1st day 
of November, 1928, plaintiff, Charles Loftier, and 
defendant, John J. Woodward, and both of them, 
held themselves out to the world as co-partners 
in the concrete construction business, traded as 
such, sued and in turn were sued, as such, and 
were generally recognized in their prosecution 
of said business as equal co-partners trading un¬ 
der the firm name and style of diaries Loftier 
and Company. During all of this aforesaid tim>\ 
with the acquiescence of defendant Woodward, 
the joint hank funds of the plaintiff, Charles Lof¬ 
fler. and defendant, Joint J. Woodward, trading 
as ('hades Loffler and (' om pan y, carrying all of 
the hanking transactions of said ('hades Loffler 
and Company, were kept in the Anacostia Dank, 
and were then subject to withdraical by the order 
of cheeks signed by ('hades Loffler aloneA' (Par. 

5.) 


“For further answer and 


cios 


s-bill defendant 


John J. Woodward savs: That on or about the 

% 

first dag of February. 1928. it scented that the 
business of the aforesaid Charles Loffler and 
('ontpang was in need of funds, particularly for 
the completion of a contract said ('hades Loffler 
and Company then had with the Chevy ('base 
Dairy: whereupon this defendant procured forty- 
fire (•/.'>) shares of the common stock of the Hal- 
loran-Judge Trust Company, of Salt Lake City, 
Utah, from his mother, and put said stock up 
with the aforesaid Anacostia Dank as collateral 
security for a ninety (90) day note in the amount 
of three thousand dollars ($3,000) which was 
placed in the account of the ('hades Loffler and 
Company at said bank, and subject to withdraw 
per the order of Charles Loffler alone. At this 
said time it was expressly agreed between the 
officials of said bank and plaintiff, ('hades Loffler, 
and defendant John J. Woodward, that the afore- 
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said stock would not be used as collateral to any 
additional loans, excepting upon the express ap¬ 
proval of defendant John J. Woodward, after 
application therefor had been made to him; that 
at the time of the procuring of this solid loan 
plaintiff Charles Loffler promised this defendant 
that he would pay the aforesaid note off and ob¬ 
tain a full release of file aforesaid stock ipith the 
first funds that came to his hands and out of the 
business of the said Charles Loffler and Company 
before distributing* any share of said funds to 
himself personally; but said plaintiff has yet 
failed and neglected to take up said notd. This 
defendant is further informed and believes, and 
he, therefore . avers, that plaintiff, Charles'Loffler , 
after the procuring of the aforesaid Hire jc thou¬ 
sand dollars ($3,000) loan, as aforesaid, bor¬ 
rowed an additional one thousand five Hundred 
dollars ($1,500) from the said Auacostia\ Bank; 
that while no notice whatever was given I to this 
defendant of any application to borrow this said 
additional sum, and, though this defendant never 
approved such an additional loan from the said 
bank, said plaintiff and said hank are now seek¬ 
ing to, and asserting that they do, hold the afore¬ 
said trust company stock as security for this said 
additional one thousand five hundred dollars 
($1,500) loan, and, although this defendant has 
many times demanded that plaintiff \Loffler 
straighten out these matters of loans with the 
said bank, said Loffler has as yet neglectc|d, and 
he now refuses, to do so, and the said Anacostia 
Bank is at present asserting a lien against this 
said stock as security for re-payment of feoth of 
the aforesaid loans.” (Par. 13.) 

“ And he says that owing to the fact that the 
banking transactions of the said Charles fLoffler 
and Company have been entrusted to the j hands 
of plaintiff and the fact that none of the records 
of said transactions are now available to this 
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defendant, it is impossible for him, defendant 
Woodward, to state or even fairly estimate the 
disbursements of the funds of the said Charles 
Loftier and Company by the said plaintiff on such 
aforesaid business and accounts.*' (Par. 13.) 

“He further says that his remedy in respect 
to the matters and things herein stated will be 
incomplete unless the aforesaid Amuos'ia Bank, 
which is located at Xichols Avenue and U Street, 
S. E., Washington, 1). C., and said Kmilie Loftier, 
the wife of plaintiff, residing at 116 Upsal Street, 
S. E., Washington, 1). (’., are made parties <o 
this suit and subject to the orders of this honor¬ 
able court.” (Par. 13.) 


Thus, by his sworn allegations, the appellant solemn¬ 
ly represented to the Court— 


(a) That he and Loftier were equal partners. 

(b) That the partnership’s funds were kept m 
the appellee Bank. 

(c) That the partnership funds were subject only 
to the check of his partner Loftier. 

(d) That the banking transactions of the partner¬ 
ship were entrusted by him to his partner 
Loftier. 

(e) That on February 1, 192S, the partnership 
business needed funds to complete its con¬ 
tracts and carry on its business. 

(f) Whereupon the appellee Bank placed $3000 
to the credit of the partnership account. 

(g) And as collateral securitv for a ninetv dav 
note he put up the stock. 

(h) When he put up the stock as collateral secur¬ 
ity it was expressly agreed between him and 
the Bank that the stock would not be used 
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as collateral to any additional loans put not¬ 
withstanding* this an additional loan of $1500 
was made thereon to Loftier. 

! 

lie prayed affirmatively — 

i # 

(a) That his answer be treated as an original ac¬ 
tion against the appellee Bank and as ia cross¬ 
bill against his partner Loftier. 

(b) That pending the. final settlement of the part¬ 
nership accounts and business, the Appellee 
be restrained from disposing of its collateral . 

(e) That the collateral be relieved of all liens of 
the appellee Bank beyond the amount of 
$3000. j 

(d) And for general relief. 


Therefore it is obvious that the only controversial 
question raised in his answer and cross-bill wlpch ap¬ 
pellant intended to litigate with the appellep Bank 
was whether the Bank and he had agreed tfiat the 
stock should be collateral security only for the $3000. 
(There was another matter too, but it is not involved 
in this appeal.) 

Upon this single controversial question between ap¬ 
pellant and appellee the case went to trial before Mr. 
Justice Adkins who, in his learned written opinion 
filed May 26, 1931, (R. 2) said— j 

“I find that the 45 shares of the common stock 
of the Halloran-Judge Trust Company registered 
in the name of Woodward were deposited with 
the Anacostia Bank as collateral security for a 
loan of $3000.00 and as security for any further 
loan which Loffler might want to obtain from the 
Bank up to value of the stock . A further loan 
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of $1500.00 was obtained. / find that the Bank 
made these two loans upon the security of the 
Halloran-Judge Trust Company stock , and that 
it has a lien upon them for the unpaid balance 
of the loans. 

“So far as it is a matter of fact I find as a 
matter of fact, and so far as it is a matter of 
law I find as a conclusion of law that the Ana- 
cost ia Bank lias no liability to Woodward grow- 
ing out of ibis transaction. 

“The Anacostia Bank has a lien upon the 4-5 
shares of the Halloran-Judge Trust Company for 
the amount of the two notes, originally for $3000 
and $1500. with interest, and mav sell the col- 
lateral under the terms of either of those notes. 

“The cross bill of Woodward against the Ana¬ 
costia Bank will be dismissed.” 


Thereupon, on June 4. 1931, a separate decree was 
entered dismissing; the cross-bill in so far as it affected 
or concerned the appellee Bank (R. 6). 


IT. 

During the progress of the trial the appellee offered 
in evidence the Gillespie-Otterback letter dated Feb¬ 
ruary 4, 1929 (R. 3). 

Obviously the object of this evidence was to show 
that appellant knew that the Bank had loaned $4500 
on the stock and that he raised no question about the 
Bank's right to loan the additional $1500 or that there 
was any claimed agreement not to loan more than 
$3000. 

It also appeared in the evidence that the Bank re¬ 
newed the notes from time to time because the United’ 
States Bank examiners would not permit it to carry 
overdue paper (R. 4). 

On June 9, 1931, 14 days after the learned Judge 
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filed his opinion and 5 days after he signed the de¬ 
cree dismissing the cross-bill as to the appellee Bank 
the appellant conceived the notion that by reason of 
the said letter and the renewal of the notes by the 
Bank he would try to accomplish a most extraor¬ 
dinary thing, namely, get back the stock without re¬ 
paying the Bank the $4500, or any part thereof, or, 
if the stock had been sold by the Bank, have a judg¬ 
ment for its value entered in his favor against the 
Bank, notwithstanding that the Bank averted k finan¬ 
cial crisis in his business by loaning him and his 
partner $5000 originally to carry on their business. 

Of course, upon the facts of the case and the plead¬ 
ings, such a startling proposition naturally $hocked 
the conscience of the Court, yet it is persisted in here 
on appeal with a gesture of sincerity. 

So, in his design to accomplish this extraordinary 
purpose, the appellant moved the Court to insert the 
Gillespie-Oiterback letter in his findings of fact! which 
was done on June 0, 1931, as of .June l!h : $l,\ but at 
the same time the Court found that the appelleej recog¬ 
nized the appellant as the owner of the stock —^subject 
to the lien of the Anacostia Bank thereon for the prin¬ 
cipal and inf crest owing on the money $ fdOO, \!ooned 
by said Bank on said stock —and that after tile date 
of the letter the Bank renewed the notes from time to 
time because the United States Bank examinerk would 
not permit it to carry overdue paper. 

Thereafter, on June 9, 1931, the appellant jserved 
upon counsel for the appellee Bank copy of a motion 
addressed to the conscience of the Court, in which he 
moved for a decree to accomplish his aforesaid design, 
which motion was denied by the Court on September 
25, 1931 (R. 5 and 6). ! 
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It was not claimed in the motion that the supple¬ 
mental findings of fact were germane to the single 
controversial question between appellant and the Bank 
or to the subject-matter of the answer and cross-bill 

or that it had anv connection with or bore anv rela- 

» * 

tion to the theory thereof or that there was in the 
answer and cross-bill any allegation calling for, or 
upon which, such supplemental findings were legally 
warranted, and, of course, the motion could not be 
granted under anv allegation or anv praver of the 
answer and cross-bill. 


In M’Kinnery v. Big Horn Basin Development To., 
167 Fed. 770, 778; 93 C. C. A. ‘258, the Circuit Court 
of Appeals said— 


“While, under the general prayer for relief a 
party may have any relief to which in equity he 
shows himself to be entitled, it is none the less 
limited to relief founded on and consonant with 
the facts set out in the bill. X or is tJ>e part// en¬ 
titled to a decree on a finding of fact different 
from any theory of the case set up in the hill.'' 
(Citations.) 

And in Baldwin v. Liverpool & London & Globe In¬ 
surance Co., 124 Fed. 206, 208; 59 C. C. A. 660, the 
Circuit Court of Appeals stated the rule to be— 


“But sqeli a decree, if the complainant were 
entitled to it under the proofs, would be entirely 
outside of the pleadings on a case not made or 
contemplated by the bill, and to which the defen¬ 
dant had not been called upon to answer and. in 
fact, has not answered. The recovery must he 
had upon the case made hy the pleadings or not 
at all. Grosholz v. Newman, 21 Wall. 481, and 
other citations. No relief can be granted for 
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matters not charged in the bill, and a p^rty can 
no more succeed upon a case proved, butj not al¬ 
leged, than upon a case alleged, but not proved. ” 
(Citations.) 

i 

Sight must not be lost of the fact that the appellant 
in his answer and cross-bill admitted that ho had a 
personal business interest to protect by borrowing the 
$3000 and that he participated in and was benefited 
by the original $3000 loan and that he only asked that 
the stock he relieved of all liens in excess of that 
amount. Are his assignments of error consistent with 
that position which he assumed when he sued the ap¬ 
pellee : 

There is no pretence in appellant’s brief thatj under 
the allegations of his answer and cross-bill, jor the 
theory thereof, there could be any lawful justification 
for the Court to grant the relief, the refusal of which 
he complains of in his assignments of error. ! 

Ilis present complaint is that the Court erired in 
denying him relief in reference to an extraneous mat¬ 
ter about which the Bank had not been sued, which 
was not mentioned in the answer and cross-bill, was 
not in litigation, was not in issue between appellant 
and the Bank, but which was entirely disassociated 
from and inconsistent with the allegations of the an¬ 
swer and cross-bill and the theory and prayers thereof. 

There is no authority in the law for the granting of 
such relief even under the general relief prayer. 

In Shaw v. Lane, 47 App. D. C. 170, 174, this 
Honorable Court said— ! 


“A prayer for general relief is in aid of the spe¬ 
cific grounds enumerated and is limited to the ob¬ 
jects of the bill.” 
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In Kennedy v. Custer, 174 Fed. 972, 981; 98 C. C. 
A. 584, the Circuit Court of Appeals said— 

“By iteration and reiteration the Courts have 
declared the law to be that the proofs must be in 
accordance with the issuable allegations of the 
bill, and {that proofs which go to matters not so 
specifically alleged the Court cannot judicially 
act upon for the pleadings do not put them in 
contestation. A party can no more succeed upon 
a case proved, but not alleged, than upon a case 
alleged, but not proved. (Citations.) A party is 
not entitled to a judgment on a finding of facts 
different from any theory of the case set up in 
the petition." (Citations.) 

In Merrell v. Washburn, 83 Me. 189, 191, the Court 
said— 


“Good pleading is as essential upon the equity 
side, as upon the law side, of the Court. Full, 
clear, direct and orderly statements are required 
bv the chancerv rules, and bv the verv nature of 
equity procedure. Equity decrees must be based 
upon allegations in the bill. Prayers for relief 
must be unavailing, unless preceded by allega¬ 
tions showing a complete case, authorizing the 
exercise of equity jurisdiction. The most ample 
evidence is useless without sufficient statements 
in the pleadings. Evidence without allegation is 
as futile as allegation without evidence.” (Cit¬ 
ing Grosholz v. Newman, 21 Wall. 481.) 

Had the relief been granted as prayed in the mo¬ 
tion and claimed in the assignment of errors, it would 
have been nugatorv. 

The Supreme Court of New Jersey in speaking upon 
the subject in Jones v. Davenport, 45 N. J. Eq. 77, 81, 
said— 
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“The principle is authoritatively settled, that 
a decree or judgment, on a matter outside of the 
issue raised by the pleadings , is a nullity; and is 
no where entitled to the least respect as a judicial 
sentence.” 


Chief Justice Marshall in Crockett v. Lee, 7 
Wheaton 522, 525, 527, said— 


“No rule is better settled than that the!decree 
must conform to the allegations, as well asj to the 
proofs in the case * ' * If the pleadings! in liie 
case were to give no notice to the parties or to the 
Court of the material facts on which the right 
asserted was to depend, no notice of the points to 
which the testimony was to be directed, and to 
which it was to be limited, if a new case might be 
made out in proof, different from that stgted in 
the pleadings, all will perceive the confusion and 
uncertainty which would attend legal proceedings 
and tlie injustice which must frequently take 
place. The rule that the decree must cdnform 
to the allegations, as well as to the proofs iof the 
parties, is not only one which justice requires 
but one which necessity imposes on Courtj*.” 


See also 21 Corpus Juris, Sec. 854, p. 670. | 

In McTlheniiv’s Son v. New Iberia Extract of Ta- 
basco Pepper Co., 30 App. 1). C. 337, this Court quoted 
tlie rule thus— 

j 

“Jt was said by Mr. Justice Story in Haj*rison 
v. Nixon, 0 Pet. 503: ‘Every bill must contain in 
itself sufficient matters of fact, per se, to main¬ 
tain the case of the plaintiff, so that the;same 
may be put in issue by the answer and estab¬ 
lished by the proofs. The proofs must be accord¬ 
ing to the allegations of the parties; and if the 
proofs go to matters not within the allegations 
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the Court cannot judicially act upon them as a 
ground for its decision, for the pleadings do not 
put them in contestation. The allegata and the 
probata must reciprocally meet and conform to 
each other.’ ” 

See also Robertson v. Wash. Rv. & E. Co., 279 
Fed. 180, 182. 


In Garrett v. Louisville & Nashville R. R., 235 U. 
S. 308, 312, 313, the Supreme Court said— 


“Every issue must be founded upon some cer¬ 
tain point so that the parties may come prepared 
with the evidence and not be taken by surprise 
and the jury may not be mislead by the intro¬ 
duction of various matters * * * Although the 
same precision of statement is not required as in 
pleadings at law, nevertheless it is held to be 
absolutely necessary that in bills in equity such 
a convenient degree of certainty should be adopt¬ 


ed a< may serve to give tin* defendant full in¬ 
formation of the case which lie is called upon to 
answer. Every bill must contain in itself suf¬ 
ficient matters of fact, per se. to maintain the 
plaintiff's case; and if the proofs go to matters 
not set up therein, the Court cannot judicially act 
upon them as a ground for decision, for the 
pleadings, do not put them in contestation.” 
(Citations.) 


III. 

The learned trial justice found as a fact from the 
evidence that appellant loaned the stock to his part¬ 
ner Loftier to borrow monev on from the Bank to 
carry on the partnership business and that the stock 
was deposited with the Bank not only as security for 
the $3000 but as security for any further loan which 
Loftier might want to obtain from the Bank up to the 



value of the stock. Thus the Court held against the 
appellant upon the only issue in the case between him 
and the appellee. To this finding there is no\ assign¬ 
ment of error and no evidence in the record, j if there 
were one, from which its correctness could b$ deter¬ 
mined or reviewed. Its correctness, upon the evi¬ 
dence, being therefore conceded. 

The gravamen of the appellant's complaint or 
grievance in his answer and cross-bill so far as it af¬ 
fected or concerned the appellee Bank was that! he and 
the Bank had agreed that the stock should jbe col¬ 
lateral security for only $3000, and that the Bank 
violated that agreement and was holding the stock as 
collateral security for an additional loan of $1500 be¬ 
sides. The Court, however, found that no such agree- 
ment was made. 

i 

The gravamen of apellant’s appeal and assignments 
of error is not that the Court erred in its findings 
upon the single controversial question in the case but 
that it erred in its refusal to grant him relief ppon a 
purely collateral and extraneous matter, a blatter 
which is no where referred to in the pleadings, a 
matter disassociated from the pleadings and wholly 
irrelevant and repugnant to the theory of the case 
the Bank was called upon to answer and defend. 

IV. | 

For the reasons stated it is wholly unnecessary to 
enter into a discourse with the appellant upon the law 
of Accommodation maker, Suretyship or Pledges. 
Suffice it to say that the appellant, in the $3000 'trans¬ 
action mentioned in the 13th paragraph of his ainswer 
and cross-bill, was not a surety but he ivas one of the 
two principals or primary obligors. He could! have 
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been nothing else since lie says that he and his part¬ 
ner Loffler got the money and it was used by them 
to carry on their partnership business. It is true that 
appellant pledged his individual property but it was 
for the purpose of personally raising money with 
which he and his partner conducted their business— 
an entirely different situation from that where one 
pledges his name or property to secure the payment 
of monev loaner! to another and in which he does not 


participate or benefit. Cotton v. Atlas Xatl. Bank, 145 
Mass. 43; Ryan v. Security Savings Bank, 50 App. 
D. C. 292; Jones on Collateral Securities, 3rd Fd. Sec. 


355a page 43(5; Xotes to 52 A. L. R. page 1416. 

Presumably the $1500 was borrowed and used for 
the same purpose, but that is immaterial inasmuch 
as the Court found that the agreement which the ap¬ 
pellant claimed the Bank had breached was never 
made. 


V. 

The vice of the appellants present claim that he 
(instead of the Bank) lost something through the al¬ 
leged fault of the Bank in renewing the notes after 
the Gillespie-Utterback letter of February 4, 1929, was 
written at once appears when the following facts are 
considered: 


It 


(a) The original $3000 note was for ninety days, 
must have been renewed at least three times 


for ninety davs each between 
» * 

ruary 4, ■ 1929, yet fit ere is no 
cross-bill about such renewals. 


its date and Feb- 
cornplaint in the 
The monev was 


borrowed in February, 1928, and a sample of one 
of the renewal notes dated June 18, 1928, is in the 
record (p. 13). 



i 


I 



(b) There is no pretence by the appellant in his 
cross-bill that the Bank had been repaid arid there 
was no tender by him to the Bank of the;money, 
or any part thereof, which he and his jpartner 
Loftier had borrowed upon the stock. By the 
filing of the cross-bill and mailing appellee a party 
to the suit, a lis pendens was created . 

(c) By the third prayer of appellant’s cross¬ 
bill tiled April 6, 1929, he sought to restrain the 
appellee from disposing of the stock until\ a full, 
complete and tinal accounting could be had be¬ 
tween him and his partner Loftier, at whicli time , 
by the fifth prayer of his said cross-bill, he prayed 


that the said stock be relieved of all lieiiis held 
by the appellee upon it beyond $.‘1000. 

(d) Being thus confronted with the application 
for a restraining order and the pendency against 
appellee of the suit involving its right to dispose 
of tlie stock, pendente life, in satisfaction! of its 
liens aggregating $4500, what was the appellee 
expected to do to protect itself against lops? It 
renewed the notes under compulsion of the [United 
States Bank examiners. 

i 

(e) On page 13 of his brief the appellant, out¬ 
side of the. record, states that at the time tjhe ap¬ 
pellee renewed the notes after February 4, 1929, 
the stock had a value of approximately $5500, and 
that at the time of the filing of his brief January 
15, 1932, it would not have sold for as much as 
$1000. If this be true, and there is nothing in 
the record to support it, the loss to the Bank was 
occasioned by the filing of the cross-bill against 
appellee whereby appellant, pendente life, tied its 
hands and foreclosed it from disposing pf the 
stock. If the stock was as valuable on the date 
of the filing of the cross-bill as appellant pays it 
was he should have tendered the appellee at least 
$3000 in payment of the note representing g part 
of the money which, admittedly, he and hip part¬ 
ner Loftier got, and also demanded the return 
of the stock by appellee. 


i 




In conclusion, for the reasons stated, it is respect¬ 
fully submitted that there is no merit in this appeal 
and the decree appealed from should be affirmed with 
costs. 

George C. Gertman, 

Attorney for Appellee. 








